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ADVERTISEMENT. 



I OFFER this Colledion to the Public, not only be- 
caufe I conceive a Colledion of Styles to be want- 
ing, but that I may have modern forms to which 
I can refer, arranged in the order of my Ledures. 

The principal colledions of ftyles are thofe oi 
Dallas and of Spottifwood, the Supplement to Spot- 
tifwood, and the Juridical Styles. The firft of thefe 
coUedions has now, by the lapfe of a century and 
a half, loft much of its value : the forms have be- 
come obfolete, even of thofe deeds which remain 
in praftice; while many of them have entirely difap- 
peared, from the improved ftate of the law, and from 
the removal of many of thofe 4ifficulties which it was 
then the anijious endeavour of the Conveyancer to 
OTercome. Dallas's colledion muft ever indeed 
continue to preferve that place in the library of the 
Lawyer whi<:h it has long held, as a commentary on 
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1 

the text of our older law, and as a record, illuftrathig^ 
the hiftory and progrefs of our Conveyancing. But 
with a view to pradice, it ha» fervcd the purpofes 
of its day, and can no longer be confidered as a 
guide to the Conveyancer. 

The ftyles coUeded by Spottifwood are not only, 
like Dallas's, obfolete, but'the coUeftion is defec- 
tive, as well from the want of a fufficient number 
of examples, as from the imperfed arrangement 
that has been followed. The fupplement to this 
book (which contains the more important deeds), as 
it was compiled previous to the abolition of ward- 
Holding, contains many things that muft confound 
and perplex a ftudent, and which are of no fervice 
to the Conveyancer of the prefent day j and even 
during the time that has elapfed fince its publica- 
tion, the manner of exprei&ng our deeds has un- 
dergone a very confiderable change*. 

The Juridical Colled:ion, then, is the only one of 
value in pradlice. It owes its origin to an inftitu- 
tion which cannot be fufEciently prized by the 
ftudent; and furely it can be no matter of re- 
proach, that a work colledled at different times^ 
and arranged by different perfons, fliould be liable 
to defedls in its plan, or that fome inaccuracies and 
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f)miffions fhould appear in the execution of the 
work. 

In this Hate of matters, a Colledion of Modern 
Styles was naturally to be looked for ; and 1 have 
prefumed to offer myfelf for this talk. My fitua- 
tioa perhaps calls upon me ; but I have an addi- 
tional inducement, iince I find it neceflary, in or- 
der tx) leave room for other matters in my Ledtures, 
that I ihould have a CoUedion arranged in the 
fame order, and accompanied with fuch hints of 
the hiilory of the deed, as may render it in many 
cafes unneceilary to confume time on that part of 
my fubjedy and fo allow me to give the whole 
courfe to pra£Ucal views, and to that information 
which the Conveyancer will require when he en- 
ters into bufinefs. 

The arrangement which I have chofen, will, I 
truft, be found fufficiently fyflematical, calculated 
to explain that chain of connexion which runs 
thmugh the whole body of Conveyancing, at the 
fame time that the order of pradlice is (Iridly at- 
tended to, and the manner pointed out in which 
one deed rifes out of another. 

In Dallas, there are examples of arrangements 
according to the order of practice, and they are 
no doubt inftrudiive. Thus, he takes a bond, 

at; 
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points out the manner in which it may be enforced, 
ihows how the debtor may oppofe the claim, and 
finally explains thofe fteps by which the debt is 
fecured on the eftate by charter and fafine. But 
this arrangement is not always followed ; and eVen 
where it is preferved, much of the beneficial effefts 
that might refult from it is loft, by the want of a 

4 

proper arrangement of the fubjeft in general ; for 
how is it poffible to iinderftand fully and well the; 
feudal inveftiture; when it is firft prefented to us in* 
the Ihape of a charter of adjudication and fafine,- 
before the cwiginal charter, or the charter by pro* 
grefs, has been explained ? Or how can the leg^l 
fale be underftood, before any thing has been faid 
of the voluntary fale ? 

In other coUedions, again (and it is the cafe in 
the Juridical Styles), a different claffification is fol- 
lowed, and all deeds falling under a general name, 
as for inftance, charter, or difpofition, are run to- 
gether without the fmalleft regard to the order of- 
their appearance in actual praftice. 

It 'is againft the inconveniences incident to both" 
of thefe plans, that I have been moft anxious to 
guard ; and with that view, I have in my general 
arrangement taken the deeds as they naturally fol- 
low each other in practice. I Ihow, for example,* 
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111 what manner the original right In land h conftir 
tuted, how it is transferred to a purchafer, and fo 
on : And while the general claffes thus follow in 
order^ the individual deeds, as the charters of re- 
fignation and confirmation, with all the relative 
deeds and forms in completing the title of the pur- 
chafer, take their proper places, while the changes 
arifing from the property being held of the Crown, 
prof a fubjedk, and from other caufes, will be found 
to aflUme an order confident with the general ar- 
rangement of the colledion. 

In one word, it is my objeA to give to the Con- 
veyancer, within the ihorteft compafs, every va- 
riety in the form of deeds, and to render the work 
at the fame time a proper afliftant to the fludent 
in the regular ftudy of his profeflion, giving him a 
general view of the hiftory and nature of each 
deed, and prefenting them in that order in which 
they ought to be ftudied j and which is at the fame 
time the order of pradice j for thofe fundamental 
forms from which the others arife, are precifely 
thofe which ought firft to be ftudied and under- 
ftood : The order of this book, then, is the order 
of ftudy which I fliould recommend ; and to ren- 
der it ufeful in the early part of pradice, I have 
fubjoined fuch remarks to each deed, as will, I 
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would hope, point out th^ reafon of each flep. If 
I (hall be fortunate enough to accompliih thef^ 
objeds, I fhall have no reafon to fear the imputa- 
tion of forwardness in this publication. 

There is one thing, however, againfl: which I find 
it proper to caution the reader. In the .plan which I 
have formed, it neceflarily happens that deeds which, 
according to the common arrangement, would fall 
under a certain general title, will not in this Col^ 
ledion be found under that title. X.et me beg 
that this may not be imputed to me as an pmiiSoni 
for on fuch occafions, I hope to prefent what may 
appear to have been omitted, with more advantggi^ 
to the iludent in a different part of the work. 
Thus, under the general title Safine, there wili be 
found only the fafine proceeding on an original 
charter; but the fafine upon every deed as it 
comes forward will be prefented to the reader. In 
the fame way, under the general head of the Pur* 
chafer's Title, it might be expefted that inftances 
would be found of the deeds in judicial fales, and 
in fales under the bankrupt ftatute ; but I have 
under this title reftrided myfelf to the variations 
that take place in the voluntary fale of land (and 
thefe I hope will hot be found defedive), leaving 
the other fubjeds to be taken up in their order. 
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In regard to the execution of a work of this ez« 
tenfive and delicate nature, I have only to fay^ that 
I have not prefumptuoufly trufted to my own 
ftrength. I have colledled my materials wherever 
I thought it mod likely to find them good. I have 
ventured on no fpeculative changes on the ftyle, 
but have followed, in the method of expreffing the 
different deeds, that form which is moll generally 
approved of by the beft informed Conveyancers : 
In doing fo, I ufe a fafe guide, while I leave behind 
me much of the perplexed and technical jargon of 
former times. I have alfo had recourfe to the af- 
fiftance of thofe whofe aid was moft likely to cor- 
red the miftakes I might fall into ; and to that 
afliftance I owe many acknowledgments. 

In this "Volume I muft truft to a full Table of 
Contents for pointing out the different Deeds 
which it contains j but in the laft Volume I fhaU 
add a copious Index to the whole. 
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OF THE FEUDAL INVESTITURE. 
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JL HE charter and fafine (of which the mo- 
dem inveftiture confifts) prefent to us the con- 
ftituent parts of moft other heritable rights, at 
the fame time that they may be confidered aa 
th« fbtmdation of thofe deeds ; it is on this ac-- 
count that they are placed here as introductory 
to all oiher forms. 

Of old) the inveftiture in this country confift- 
ed of the adl of pofleffion given by the fuperior 
in the midft of the fans curi^ ; this was the 
proper inveftiture, and was left^ to the teftimony 
lof thofe in whofe prefence the ceremony was 
performed, or was attefted by the breve tejlatum 
or charter. There was alfo what was termed 
the improper inveftiture, which confifted of a 
charter granted by the fuperior, addrelTed to his 
bailie, and ordering him to give infeftment to 
the vaffal, and of the a^fl of infeftment follow- 
ing on it. But now the inveftiture is in every 

A 
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cafe conflitutcd by the fuperior's charter, con- 
taining in it a precept of fafine, and by the re^ 
corded iqftrument of fafine following on that 
precept. 

Our writers make little diftin£^ion betwixt 
thofe deeds by which an original right to land 
is created, to be held by the receiver of the 
granter ; and thofe by which land is transferred 
to a purchafer to be holden not of the granter, 
but of the granter's fuperior. They term both 
of them charters, and anciently (as we fhall find 
in the hiftory of the difpofition) both rights 
were granted by the fame deed ; the former was 
called a charter de me^ the latter a charter a me^ 
dc fuperiore meo. But now a diilin^ion has 
taken place, the term charter is confined to the 
original grant, or to the renewal of it in favour 
of a vafial ; while the deed by which heritable 
property is transferred to a purchafer is called a 
difpofition. 

In modern pradicd^ then, a charter may be 
either an original charter, or a charter by pro- 
grefs ; and it is my intention, in the prefent fec- 
tion, to confine myfelf to the original charter, 
leaving charters by progrefs to another divifion 
of my fubjedl, where they will be prefented 
in the order of pradice, holding up that view_to 
the ftudent, which will, I hope, be mofl ufeful 
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to film, as following clofely the tranfadions of 
!)ufineffs. 

That I may keep the idea of the original 
charter as fimple as poflible, I muft be allowed 
to fay a few words in regard to the different 
holdings of charters. The holdings of our char« 
ters were ward, burgage, feu, blench, or in mort- 
main ; though it may almoft be faid that they 
are now reduced t6 feu hdding alone. 

Ward holding was the military tenure of this 
country j the cafualties with which it was at- 
tended bore exceedingly hard on the vaffal, and 
the forfeitures which arofe from it were th€ 
fource of infinite confufioa and diftrefs ; the ef- ' 
fe£t of this was to throw the vaflal into the 
power of the fuperior, and confequently to cre- 
ate a dependency on the great proprietors, which, 
in the rebellion 1745, was found to be attended 
with dangerous confequences to the ftate.. To 
this we owe the abolition of ward holding. By 
the a£t 20. Geo. II. c. 50. ward was converted 
into blench holding, where the lands held of 
the crown, and where they held of a fubjed 
fuperior, into feu holding ; and rules were laid 
down by the Court of SefTion (in obedience to 
the adl) for fixing the extent of the feu duties 
that were to come in place of the fervices and 
cafualties of the former holding. 
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Burgage hol^ihg is a fpecies of wayd or milir 
tary tenure, and is that by which royal burghs 
hold of the fovereign. Thisf tenure remains, 
and includes two fpecies of rig^ts^ one from 
the crown to the burgU or corporfl^itio»» the otUec 
from the magiftrates (under, the a<^ I567,c, a;^,) 
to the iahabitants of the burgh, by which the 
rights of the individual proprietiors to the fub- 
jefts within burgh are conflitifi^led. It is thefe 
laft mentioned rights with which the man of 
bufinefs has any concern, and; they form a iji^ 
tern peculiar and diftrndk from, that by which 
other landed property is trajnjOn^itted* 

The charter in ipprtmain (which, is an allcKja- 
tion of land for charitably purpofes) partakes 
more of the nature of a deed of fucceflion than 
of an original charter, and will therefore be re- 
ferv^d for that department of this colle(3:ion iq 
which I am to treat of deeds of thajt nature.. 

This reduces the rnodera original charter tq 
the feu and blench charters j. * or> more properly 
fpeaking, to the feu charter alone, fin^ce it is fek 
dom that the blench -charter will be ufed. Kench 
holding is a mere fliadow of the feudal tenure, 
containing an elufory duty as an acknowledge 
ment of the fuperiority. No original blench 
charter is given by the crown, and it will be 
granted by a fubjedt fuperior only where the fi^j* 
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periority is to be retained for the purpofc of 
creating a vote ; nay, even the cteation of a vote 
vrill pAoft cQmnionly he managed by a feu char- 
ter^ In the common difpofition to a purchafer 
there is a blench holding inferted* for the puiv 
pofe zfirerely of cre^iDg an intermediate right, un* 
til the purchafer fhall have completed his title 
]tiolden of the feller s fuperion . But this blench 
holding proceeds not on a charter, but on the 
indefinite preicept in the difpofition, the nature 
pf which wiU be afterwards fully explained. 

The original chj^rter, therefore, that will moft 
pommonly occiv* to the man of buiinefs will be 
the feu charter. This charter is o^en preceded 
by the feu contradt, and where there are a va- 
riety of extraneous' conditions in the right, it 
majy in many cafes be convenient to have a 
deed like the contrail, which can be made the 
foundation of immediate diligence for enforcing 
thefe Qondition^. 

In this title, which treats of the feudal invcfti- 
tufie^ I ihall arrange the fubje£t under the fol- 
lowing heads : I. The feu charter. II. The 
blench charter ; and, III. The fafine. Thefe I 
apprehend will give a fufficient view of this 
^anch of modern prafkice. 
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I. Of the Feu Charter. - 

In treating of the feu charter, I am naturally 
led to confider the feu contradl by which it is 
fometimes preceded, and which indeed often 
fuppiies the place of the charter, as it contains a 
warrant for infefting the vafTal. This fubjed I 
fliall bring under the following heads: !• The 
form of the common feu contrad. 2. The feu 
contrad: for building. 3. The feu contradt 
conveying mines and minerals. 4^ For eredl- 
ing machinery. 5. The feu charter.; and, laft- 
ly, the variations that are moft commobly to be 
met with in that deed. 

I. The Common Feu Contrast. 

The feu contrail contains the conditions 
which reciprocally alFedl the fCiperior and vaflal, 
and is clofed with a warrant for giving infeft- 
ment to the vaflal. The claufes of it are gene- 
rally arranged in this manner: i. The intro- 
duction or annunciation of the parties to the 
agreement. 2. The confideration or caufe of en- 
tering into the contra^. 3. The difpofitive claufe. 

4. The obligation on the fuperior to infeft the 
vaflal, and exprefling the terms of the holding. 

5. The claufe of warrandice. 6. Obligation, to 
relieve the vaflal of the bygone public burdeps, 
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and of the feu duties payable to the mediate fu- 
perior. 7. Obligation on the fuperior to make 
the title deeds forthcoming. ^ 8. The aflignation 
to the rents, and warrandice of the afligna- 
tion. The preceding claufes afFecfc the fupe* 
rior as the two following claufes do the vaf- 
fah 9. The reddendo or obligation on the 
the vaffal to pay the feu duties, x o. An obli- 
gation to relieve the fuperior of the public bur- 
dens, from and after the! time of the yaflal's 
entry. The nth claufe contains a joint obliga- 
tion on the parties to fulfil to each other the 
refpeaive conditions which they have come 
un(]ler. The 1 2th is a claufe of regiftration for 
prefervation or for diligence. The 1 3th is the 
precept of fafine for infefting the vaflal, and 
the whole is clofed by the tefling claufe. ^ 



I ^ It IS CONTRACTED AND AGREED be- 

twixt A. B. * heritable proprietor of the lands 



* I prefer marking the names of the parties bj letters, 
and leaving blank the dates of the entrjrof purchafers, &c. 
and the names of lands, as lefs apt to occafion miflakes in 
making ufe of thefe forms than fiditious names and dates 
might be, for fdmetimes fuch names and dates are thought- 
lefsly tranfcribed. 
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arid others afoei: difpotii^d, oin lli^ (Hdt patt^ akid 
C. D. merchiint jA Edinburgh, tAi ihe &ther 
p^tt^ m manner following : ^eat is to sat^. 
the faid A. 6. in conridetati^n of a cettain Aim 
of motity piaid to him by the iaid G D. of 
whieh he grants the receipt and difchargi^ the 
faid C. d! and alfo in confideratibn of the feu 
dmies^nd <fthersaftermentionid,has SotD^ALii-- 

NATE^, AND m fiU FARKf M^P»i^JSA^ iHkA hj 

th^e {nrefents fells, alienates, land in feu fatm 
difpones, td and in favour of the faid G. D. his 
heirs and affignees whomfo^ver-, heritably and 
irredeemably, all and whole the lands 6f (here 
the kiids will be defcribed by the names whith 
they beat in the prior title deeds^ and the dd*- 
fcription will be ciofed by itlentionlhg the coun- 
ty ^nd parifti within which they lie^ thus), All 
lying within the parifti of , and fliire 

of , IN WHICH lands and others above 

difponed, the faid A. B. binds and obliges him, 
his heirs j and fyGccffors,to intbpt and stislE the 
faid C, D. and his forefaids, on their own pro- 
per charges and expences, to be holden of the 
faid A, B. and his forefSids, in feu farm, fee, 
and heritage, for ever, for the yearly payment 
of L. . Sterling, in name of feu duty, at two 
terms in the year, Whitfunday and Martinmas, 
by equal portions, beginning the firft term's 



Of the Feudal Inveftitun. 9 

payment thereof at Martinmas next, for the half, 
year preceding, and fo forth, at. each term of 
Whitfunday and Martinmas, in ^1 time coming, 
doubling the iaid feu duty the nrft year's entry 
of each heir to the lands and others forefaid, 
and that for all othef burden, exaction, demand^ 
or fecular fervice whatever, which •may be any* 
wife exacted for the faid lands and others, or 
any part thereof, in all time coming ; ani^ for 
that purpofe to execute and deliver to the (aid 
C D. or his forefaids, a feu charter, containing^ 
a claufe of abfolute warrandice, precept of fa* 
fine, with all other ufual and neceflary claufes, 
as alfo fuch other deeds as may be neceflary for 
fecuring him or them in the lands and others 
above feued out : Which difpofition above 
written, with the charter and infeftment to foU 
low thereon, and the lands and others hereby 
difponed, he the faid A* B. by thefe prefents 
BINDS and OBLIGES himfelf, and his heirs and 
fucceflbrs, to fFARRANTtojthe faid C. D. and his 
&)refaids, to be free from all burdens, encum«* 
brances, and grounds of evidion, at all hands, 
and againfl all deadly as law will : And fur^ 
THBR^ the faid A. B. binds and obliges himfelf 
and his forefaids, to free, relieve, and difburden 
the faid C. D. and his forefaids, above written, 
axid the lands and others hereby conveyed, of 

B 
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all feu duties payable out of the faid lands, not 
only preceding the term of Whitfunday 
but alfo in all time ccnning; and of all Cefs, tax- 
ations, minijfter s (lipend, fcboolmafter's falary, 
or other public burdens whatfoever, payable out 
of the faid lands aod others, at and preceding 
the faid term of Whitfunday being the 

term of his entry thereto : And further, the 
faid A. B. binds and obliges himfelf and his fore« 
ialds to make a fufficient progrefs of the writs of 
the lands and others above difponed, furthcoM" 
iNGio the faid CD. and his above written,v«rhen- 
ever they {hall have neceflary occafion for the fame, 
upon a receipt and obligation to redeliver the 
fame within a reafonable time, and under a fuit* 
able penalty: And further^ the faid A. B. here- 
by makes and conftitutes the faid C. D. and his 
forefaids his lawful ceffioners and afiignees in and 
TO the rents and duties of the faid lands, for crop 

and year . and in all titnecoming, with power 
to him or them, whom he hereby furrogates 
and fubflitutes in his full right, and place of the ' 
premifes, to receive and difcharge the faid rents, 
and to take every ncceffaty ftep. for recovering 
thereof which the faid A. B. could have done 
himfelf before granting hereof ; which affigna* 
tion above written he binds a^id obliges himfelf 
and his forefaids to warrant frojn fa^ and deed 
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only. Foit which cavses'^ and on the other 
PART, the faidC D. 3/i\rD5and obliges himfelf, 
his heirs and fuccefTors whomfoeVer, in corrobo- 
ration of the obligation above written, to pat to 
thefaid A. B. and his heirs and aflignefes, the fore- 
faid fum of L. STERUNOi^oi yearly feu duty 
for the faid fubjeds, at two terms in the year, 
Whitfunday and Martinmas, by equal portions, 
beginning the firft half yearns payment at Mar- 

ii tinmas next for the half year immediately pre- 
ceding, and fo forth at each term of Whitfun- 
day and Martinmas, in all time coming, with 

• the duplication of the faid feu duty at the entry 
of each heir in manner forefaid : And j^vrther^ 
the (aid C. D. hereby binds and obliges himfelf 
and his forefaids, th^^ he ^nd his forefaids fhall 
free aad relieve the faid A. B. and his above ' 
written from all cefs, minifter's ftipend, fchool* 
mafter's falary, and other public, burdens due 
and payable, impofed or to be impofed, on the 
faid lands, from and after the term of Whit* 
funday next, and in all time coming thereafter : 
And lastlTj both parties hereby bind anii 
CBLWB themfelves^ahd their forefaids to perfoilti 
their re/pe£tive parts of thepremifes tor each othet 
under the penalty of lool. Sterling, to.be paid 
by the p^rty failing to* the party performing, ^oif 
wilting to perform, their part of: the conditionsi 

B2 
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and that over and above pemnnanee: J^d 

90TH parties CQNSMNT to the RSClSTRjiTJON 

• 

}iereof in the books of Council and Seffion^or • 
other judges books competent, therein to re- 
pudn for prefervation, or that letters of homing 
on fix days charge, and all other execution ne- 
ceflary , may pafs hereon in form as efieira ; and 
thereto they conftitute 

^ their procurators^ &c« jdNi> the 
iaid A. B. hereby desires and rehires you 

joint- 
ly and feverally his belies in that part, to the 
cffed after fpedfied, hereby fpecially conftitut- • 
ed, that, immediately on fight hereof, ye pafs 
to the ground of the lands and otho'S above 
difponed, and there gjfe and dezifer to the 
«faid C. D. or his forefaids, heritable ftate and fa- 
fme, adual, real, and corporal poffeffion of all 
and whole the lapds and others forefaid, contain- 
ed in, the, diipofitivc claufe hereof, and hereby 
lield as repeated, to be hplden by them in man* 
n«r above written, anb that by deliverance to 
the faid CL D. or his forefaids, or to his or their 
pttomey or attorneys, in his or their names, 
bearers hereof, of earth and ftone of the ground 
of the faid lands, with «U pther neceflary fym- 
bols, and this in no ways ye leave widone ; 
^Mica to do the faid A- ^« commits; to you 
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jointly and feverally, as faid is, his full power, 
by this his precept of fafxne dire<9:ed to you 
for that eflfedt. In jtitness whereof thefe pre* 
ients, written on this and the three preceding 
pages of ftamped paper, by £. F. apprentice to 
G. H. clerk to the fignet, are, with a dupli- 
cate hereof, fubfcribed by both parties, at EcEn** 
burgh, the day of years, be- 

fore thefe witneiles,^ J. L ferrant to the (aid 
A. B. and the faid £. F. 

£• F, mtnefs^ A. B. 

J. I. witnefs. C. B, 



Sometimes this deed is made out in a lefs 
ibrmal manner, of which I ihall give you an ex- 
ample. In the following cafe the vaflal, who had 
poflefled as tenant, had a claim to the eftate ; and 
the daim being fubmitted, the arbiters foUnd 
that the ef^e ihould be given to the tenant in 
feu for 2ool. a-year. — ^This will explain fuffi* ' 
eiently the peculiarities of the deed. 



2. It is CONTRACTBD^Attft^D^ ANJ> FINALlrT 

MNDSJ> betwtacthis Grac^. A* Duke of B., heri- 
table prqpnetor of the lands and others after 
mcQttoned, m the one pan, wd C. D., with con- 
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feftt of E. F. his truftee, on the other part, in 
manner following : That js to sat^ the faid 
Duke, in implemeni; of his part of a decree arbi* 
tral pronounced by , of 

date the day of current, and 

regiftered the fame day in the books of Coun- 
cil and Seifion, proceeding on a fubmiffion en- 
tered into betwixt the faid parties, and in con- 
fideration of the feu duty, and other duties and 
fervices herein after fpecified, hath givbn^ 
GRAN TED J AND DISPONED^ and in fcu farm for 
ever given out and demitted, as by thefe pre- 
fents be gifes^ grants^ and dispones ^ and in 
feu farm lets and fo^ ever gifes out and D£- 
MiTS, herjjjably and irredeemaDly, to the faid E. 
F. in truft for behoof of the faid C. D. and his 
heirs and aflignees whomfover, all and whole the 
lands and others under written, viz. (here the 
lands were defcribed) lying within the parifh of 
and ihire of , but with and 

under the burden and prifjlege of M. N; 
proprietor of the eftate of making 

and ufing a road feet wide through the 

faid lands, as promifed to him in a letter from 
the faid Duke, dsS^d 

' AND DECLARiNathM the faid' 

C D.|' his heirs and fucceflbrs, and the te* 
nants and pofleflbrs of the lands hereby dif« 
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poned, (hall) in time^ coming, have no right to, 
or fervitude on, the woods growing on the other 
lands and eftate belonging to the faid Duke, or 
any part thereof, nor to the multures of any 
part of the faid Duke's property, nor any other 
< duties or fervices furth thereof, on any pretence 
whatever: j4nd further^ in cafe G. H., nephew 
of the faid G. D., (hall be entitled to fucceed to 
the lands, and others above mentioned on the 
death of the faid C. D«, or {hall acquire right 
thereto fooner in virtue of any deed of fettle- 
ment9 or other deed executed, or to be executed, 
by the faid C. D., in that event the faid Noble 
Duke hereby binds and obliges himfelf, and his 
heirs and fucceflbrs, to edter and re cd fc the faid 
G. H. as vaffal in the faid lands, uponpayment 
of the fame compofition that is herein after a- 
greed to be paid at the entry of an heir to the 
faid lands ; jti^n in which lands and others, un- 
der the burdens and refervations forefaid, and 
others underwritten, the faid Duke binds and 
OBLIGES himfelf, his heirs and fucceffors, duly 
and fufficiently to infeft and feife the faid £• F. 
as truftee forefaid ; and, for that purpofe, to 
nxake, grant, fubfcribe, and deliver to him, a fuf^ 
fident feu charter thereof, containing precept of 
fafine^ claufe of warrandice from fa£t and deed, 
aud other claufes ufual and neceflary, to bjs uoi-* 
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i>Eif of the faid A. Duke of B«, and his heiis of 
tailzie in the eftate of B.» in feu farm, fee and 
heritage for ever, for payment of ; Likbas^ the 
faid C. D., and E. F. his truftee, as cautioner 
for him, bind and 0JBi>/Gj;themfelves,conjun^y 
and feverally, their heirs, executors, and fuccef- 
ibrs whomfoever, ro pat to the faid A. Duke of 
B., and his forefaids, or to any perfon haying 
power and authority from them, the fums foU. 
lowing, viz. the fum of lool. stbrling at Lon« 
don, free of exchange and all other charges, or, 
in the option of the ^d Duke and his forefaids, 
at Edinburgh, together with the current ex- 
change of the money from Edinburgh to Lon- 
don at tfa^time, and that at the term of Mar- 
tinmas yearly, during the currency of the leafe 
of the faid laQds granted by A. Duke of B« de* 
ceafed, to the faid C D., dated which 

expires at Whitfunday , and thereafter during 
the lifetime of the faid C D., in the event of 
his furviving the expiry of the faid leafe ; and 
the fum of 200/. Sterling at the firft term of 
Martinmas after the expiry of the faid leafe, and 
the deceafe of the faid C. D. ; and of the like 
fum of 200I. Sterling at the term of Martinmas 
yearly thereafter, in all time coming, in name of 
feu duty, beginning the firft year's payment of 
the faid feu duty at the term of Martinmas next: 
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As jiiso^ duit the ham of the £dd C. D. fhall 
pay to the ikid Duke, and his foreCsttds, the fum 
of Idol* SrMRLwa money, the foft year of the 
entry of each of them to the laid lands, over 
and abore the feti daty abore fyecified ; And 
THJr they fliaU free and relieve the faid Duke, 
and his forefaids, of aU cefs, minifter*s fti* 
pend, fchoolmafter's falary, and other burdens 
whatevor, impofed, or to be impofed, upon the 
(aid laMls, and ihall anfwer to the find Duke^s 
baroa bailie courts, when lawfully cited there* 
to ; AND TKAT fot all Other burden^exaQion, de«- 
mand, or fecular fervice, which can anywiie be 
exaded or reqmred furth of the faid lands and 
others in time coming; deqlarinqaiwats^ that 
as the feu duty hereby ftipulated is come in the 
room and place of the rent contained in . the 
fbref^id tack, the faid tack is therefore hereby 
difcbar^ed, and at an end, for all years and 
terms after the term of Whitfiwiday next, ex- 
cepting as to the fmgle efied of fufpending the 
claim for the additional feu duty until the years 
of the tack are &£):ually expired. And moth 
PAStTlis oblige themfelves to implement their 
reijpedive parts of the premilfes, under the^e- 
aalty of looK Sterling, to be paid by the par* 
ty failing to the party bbferving, or willing to 
^b(en^5 over and above performajace j and they 

C 
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CONSENT to the regiftration hereof in the books 
of Council and Seilion^or any other judges books 
competent, therein tp remain for prefervation j 
and, if nefedfiil, that letters of homing on fix 
days charge, iind all other legal execution, may 
pafs upon a decree, to he interponed Ijtereto^ in 
the ufual form, and con sri tuts 

their pj^QCUjRu^roie^ for' that purpofe, 
AND to the effedk the iaid.Eit F#, as truftee forc- 
faid, may be prefently infeft in the f^d lands 
and others, with the pertinents, to be holden in 
manner forefaid, the faid A. Duke of fi. hereby 
defires and requires you 

. jointly and feverally, 
his bailies in ^t part, fpecially conftituted 
to the effeft after fpecified, that upon fight here- 
of ye pafs to the ground of the lands before 
mentioned, and there give and deliver heritable 
ftate and fafine, aftual, real, and corporal pof- 
feffion to the faid E. Fr, as truftee for the faid 
C. D. »and his forefaids, of all and whole the 
lands, mills, and others, mentioned in the dif- 
pofitive claufe before written, with houfes, big- 
gings, yards, parts, pendicles, and univerfal per- 
tinents belonging thereto, hvr with and under 
the burdens, refervations,. and declarations her 
fore mentioned, and to be holden of the faid 
A. Duke of B. . and his forefaids, in feu , farm. 
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for payment of the feu duties and perforicj^nce 
of the other obligations before written, alt -here 
again holden as repeated brevitatis caufa^ but 
appointed to be fpecially ingrofled in the infeft- 
ment to follow hereon j and that by deliverance 
to the faid E. F., as tryftee foreAiid, or to his 
certain attorney in his name, bearer hereof, 
earth and ftohe, of and upon th^ ground of the 
i^id lands, and all other fytnbols requifite ; and 
this in nowife ye leave undone. JVhjch to 
4o, the faid A. Duke of B. commits to you 
cpnjun£bly and feverally his full piower, by this 
bis precept of f^fine direded to you for that 
tSkOi. Ijf jFiTNjsss whereof, thefe prefents, con- 
^(ling of this and the preceding pages* 

written oq (lamped paper by clerk 

tQ writer to the fignet, are» together 

with an exadt duplicate herepf, lubfcribed by 
tjie faid par):ies as follows, viz. by the faid Duke 
at tl^e before thefe witneQes,. 

and both his fervants, and 

by the faid C. D. and £. F. at the 

before thefe witneffcs, fervant to C. D. 

arid writer ia , by whom the 

place, date, witnefTes names and defienations 
l^ft. mentioned ^e written. 
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a. ^e FeuContraSlJor BuilMng. 

I . The preceding forms will be fufficient for 
the common feu contradl, and I fhall now give 
you an example of the feu contract for building. 
It is one on which fome p^dns was taken, and 
which was prepared by an accurate man of bufi*^ 
nefs. 

It is contracted, agkesd^ and wiNAttr 
£iVi).Si> betwixt A., heritable proprietor of the 
fuljedls after dcfcribed^ oK the one fart^ and 
B. mafon in Edinburgh, on the other part^ 
in manner following, That is to sat. Whereas 
the faid A. has agreed to feu in lots that park 
belonging tp him, lying, 8cc., conform to a plan 
thereof. And whereas the faid B. is to makt pay- 
ment of the feu duty and others after fpecified, 
redeemable in part as after mentioned, thorefqre 
the faid A. has fold and difponed, as by thele 
prefents, fbr payment of the feu duties, and per-^ 
formance of the other preftationa under written, 
he SELLSj ALIENATES, DISPONES^ and in feu- 
farm and heritage for ever lets and demits, to 
and in favour of the (aid B,, his heirs and affig- 
nees whomfocvcr^ heritably and irredeemably, 
ALL and whole thefe parts of the faid park after 

defcribed, marked in the forefaid plan £., figned 
of this date by the faid parties as relative hereto. 
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and iiieafurittg 43 feet in front to the north (af- 
ter allowing 50 feet for the front of the houfe 
on k>t C, now building by L. wright in Edin* 
burgh, and 47 ftet for the north, front of lot 
J).\ with the back ground alfo marked on the 
faid plan £., excepting 4 feet fquare in the 
well comer of the faid back ground, which is 
allotted for the faid lot D., together with the 
place allotted for ftables and coach^houfes on the 
north fide of faid plan marked E., meafuring 20 
feet or thereby, and in which meafurements the 
parties hereby acquiefce, be the fame more or lefs ; 
together with the' privilege of the ftable yard, 
and free iih and entry thereto, and to the faid 
ground by the arch, as delineated on the faid 
plan, in common with the other feuers of the 
^d park i Btrr with and under the fervitude of 
a window to front the faid back ground E. from 
the lot for ftables and coach^-houfes marked D. ; 
and alfo with the fervitude of putting in joiils 
in the gaUe wall to be ereAed by the faid B. 
on the weft fide of the entry by the arch in faid 
plan, upon' being paid the expence of a nine 
inch wall, and which fhall be paid by the faid 
A* when the faid wall h ereded j ANb which 
park contains the whole ground presently be« 
longing to the faid A. upon the eaft fide of 

{Ireet, and id bounded as follows, viz. 
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(here the boundaries were defcribed) together 
with the teinds of the fdd fubje<Sl8 hereby 
feued, all lying within the pari(h of St. Cuth* 
bert's and IherifFdom of Edinburgh. In which 
lands, teinds, and others above difponed, the 
faid A. binds and obliges him, his heirs and 
fucceflbrs, to Jnfeft and feife the faid B. and 
his forefaids, on their own proper charges and 
expences ; to be holden of the f^id A. and hi? 
above written, immediate lawful fuperiors there- 
of, in feu farm and heritage for ever, for payr 
ment of the feu duty, and performance of: the 
other preftations underwritten : WniCH feu con^ 
traft, with the grounds, privileges and perti- 
Qents hereby difponed, and infeftments to follow 
hereupon, the faid A. obliges him and his fore- 
f^ds to WARRANT at all hands, as law will, and 
the teinds thereof, from fad); and deed, Anb 
fURTHMR^ the faid A. hereby aiBgris the faid B» 
and his forefaids in and to the rents, m^Us and 
duties of the above parts of the faid park, here- 
by feued, from the term of Lammas laft, which 
is hereby declared to have been his eptry there- 
to, and in all tinje coming, and to warrant the 

» 

f^me from their own fadl and deed only ;: and 
Ukewife to free and relieve the faid B. and his 

I - • . .. , 

forefaids pf the fum of of yearly feu duty^ 

pjiyable jointly for the faid lot N, alongft with 
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thr«c other plots contained in a feu contrail: en- 
tered into between M. and 0«, regiftered in the 
burgh court books, the proportion of which 
feu duty allotted to faid lot N, by the faid A's 
rights thereto, acquired from the faid O., is 
Stefling ; and thefe, as well bygone as in all 
time coming, apd of the teind duties, minifter's 
ftipend, and fchoolnufter's falary, cefs, . and o- 
ther public and annual burdens, at and preced- 
ing the faid term of Lammas, the faid B. and 
his forefaids being obliged to pay the fame in all 
time thereafter, in the proportion of one tenth, 
payable for the whole of faid park. Fok wkicu 
CAUSES J and on the other part, the faid B. 
OBLIGES him and his heirs and fucceifors whom- 
ibever, to content and pay to the faid A. his 
heirs and aflignees, the fum of Sterling (be- 
ing at the rate of ,ten {hillings Sterling per foot 
for each of the faid 43 feet fronting the north, 
and of one {hilling and fixpence per foot for 
each of the faid 20 feet allotted for Hables and 
lioufes), of yearly feu duty, at two terms in the 
year, Martinmas and Whitfunday ^ by equal por- 
tions, commencing the firil term's payment at 
Martinmas for the half year preceding, and 
ib forth yearly and ternily in all time thereafter, 
with a fifth part more of penalty in cafe of fai- 
lure, befides performance, and intereil thereof 

4 
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from the faid term^ of payment, and imtil pay*^ 
ment^ Bvr DBCijtRWG^ that it l^all be in the 
power of the faid B. and hia forefaidef to paj lip 
at Whitfunday the half or two thirds of 
the faid yearly feu duty, 9t the rate of iz years 
purchase ; they, at or before the Candlemas pre^ 
ceding, giving legal intimation to tbe^faid A. 
or his forefaids, that they are to ms^e ufe of 
the power hereby given to them j in which e- 
vent, the remainii^ half or one third of the hid 
feU' duty, a» it fhall happen, ihall continue a 
' perpetual annual feu duty in all time thereafter. 
But in cafe the faid B. or his forefaids fhaQ 
fail to give iuch intimation, then the abbye 
power of redemption fhall for ever after ceafe 
and determine, and dovblino the faid feu duty 
(as the fame may be at the time) on the entry 
of each heir 6r lingular fucceffor, as vaflal in 
the faid fubjefts : The heirs of the faid B. and his 
forefaids fucceffively entering to the premifes at 
the expiry of year and day after the deccafe of 
the vaflal who was laft entered and infeft ; J>jr^ 
CLARJNG that it fhall not be in the power of the 
faid B. or his forefaids to fubfeu, fell, or dtfpofe 
•of the faid fubjeds, or any part thereof, to be 
holdcn of them or their heirs, or of any other 
irtterjefted fuperior, but allenariy to be held of 
the faid A. and his. forefaids, without prejudice 
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neVerthelefs to the faid B. and his forefaids to 
grant fecurities upon the above property, or to 
exercife any other aft of owtierfhip which may 
not be inconfiftent with the manner of holding 
hereby prefcribed : ^nd fur ther declaring, 
that in cafe the faid lot fhall hereafter be fold in 
parcels, yet each particular parcel fhall be liable 
to the faid A. and his forefaids in payment of 
the whole feu duties which fhall be due for the 
whole of the faid lor, referving relief to the per- 
fon fo paying, againft the other proprietors, for 
their fhare thereof, the purchafer of each parcel 
only doubting^ the feu duty payable therefor, 
by his own rights, at the entry of heirs or fm^ 
gular fucceflbrs, as faid is* AisfD in regard that, 
the entry of lingular fucceiTors is taxed for pay-^ 
ment only of a double of the feu duty ; there-* 
fore, the difpoiiees fhall be obliged to enter by 
a charter of refignation from the faid A. or his 
forefaids, and be infefi: thereupon within the 
fpace of three months after the dates of their 
refpedHve purchafes, and that although their au-« 
thor may be then in life, any law or practice to 
the contrary notwithflanding, the vaflals, whe^ 
ther heirs or fmgular fuccefTors, always paying 
tip the whole bygone feu duties add others which 
may happen to be due at the time of their crn- 
tty, and the entrants being at the expcnce of 

D 
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preparing their feveral rights and fecurities (to be 
expede by the faid A. and his forefaids, their 
ordinary agent for the time). Anb fur ther^ 
the faid B. obliges him and his forefaids to per- 
form the following conditions, viz. to eredl a 
tenement or dwelling houfe fronting the north, 
and in a line with the other tenements to be 
built on the faid north front, which (hall be 
roofed in betwixt and Martinmas ; and alfo be- 
twixt and faid term, to caufeway from the north 
of the entry down to the liable yard, and like- 
wife the ftable yard itfelf, as delineated on the 
faid plan, and to maintain and keep up the 
fame in all time thereafter ; the expence of 
which caufeway, and keeping up thereof; to be 
paid by the feveral proprietors of faid grounds^ 
for the ftables^and back houfes in proportion to 
the number of feet in front thereof : The faid 
tenement to confift of five ftoreys in front, viz*, 
a funk ftorey and four others ; the higheft of 
the fide walls above the foot pavement not ex- 
ceeding 50 feet, and the tenement not to exceed 
50 feet in depth towards the fouth, and with . 
liberty to h^ve a ftormo^nt fimilar to thofe oa 
the fouth fide of the Riding School fronting 
Nicholfon's Street. The back walls may be 
raifed nine feet higher than the fore walls, fo aa 
to give an additional or attic ftorey, the height 
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in no part of the roof above the top of the front 
wall exceeding the third part of the depth of the 
faoufe by more than three feet. There muft be 
a funk area, as marked in the plan, betwixt the 
tenement and the pavement; and cellars^ may 
be built under the pavement. There is alfo to 
-be a funk area behind the tenement, of two feet 
in breadth ; and no buildings are to bjs eredled 
on the back ground of any kind, divifion walU 
eight feet high alone excepted. All the other 
feuers are to be laid under the fame reftridion, 
except the purchafers of lots I. and J., who are 
to have the privilege of eredling fhades not ex^ 
ceeding i6 feet in height. The ftables, coach- 
houfe, or officehoufes, are to be twenty feet 
over waits in breadth, the fide walls not to be 
higher than fixteen feet, and the roofs not to be 
Taifed more than ten feet above the tops of tht 
"Walls, and without any fire place in them ; the 
dung is to be laid no where on the faid ground 
but in the ftable yard, as the fame is delineatcfd 
in the plan ; neither ihall the faid B. ojr his fore- 
£axds allow any {hops or yards for itiafoas; 
Wrights, coopers, fmiths, weavers^ 'candlemakers, 
nor crackling houfes, naufeous chemical prepa- 
rations, nor noxious or noify manufadlures; 
which may be a nuifance or occafion difturbance 
to. any of the neighbouring feuers, to be'place4 
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or kept within any parts of the fdrefaid grounds 
hereby feued, all in terms of the faid feu con* 
xxzQi between the faid M. and O. in every par* 
titular. And whereas the faid A* and- the 
purchafers of the lots in the faid .park haye XMAt 
a large drain from the northeafl corner thereof 
down to the fouth end of the drain at 
(Ircet, at their joint expence ; Therefore^ the 
faid 6. obliges himfelf and his forefaids to be at 
the joint expence with the faid A, and the pur-» 
chafers of the (aid lots, of keeping the (am^ in 
fufficient repair in all time coming, proportion- 
ally for their feet in front ; the purchafer of the 
corner houfe on the northeall of faid park be-* 
ing only to pay for the weft front, and the pur- 
chafer of the corner houfe on the northeadof 
faid park being only to pay for the ifbrth front. 
The north front of the firft houfe, and the eaft 
front of the laft mentioned houfe, to be propor- 
tioned amongd the whole proprietors of faid 
l^arky according to their feet in front ; the faid 
A. paying a proportion for keeping up the Sfeid 
drmn for. the houfe now pofleffed by him on 
the weft fhJe of ftreet, at the rate of 50 

foet in froQt, he and his forefaids having the 
privilege pf carrying a drain from his faid houfe 
t<> the faid large drain. Anb the faid B. obliges ^ 
him. and hi$ forefaids to jxiake. a drain alongfl 
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the north front of the tenement to be built by 
him, which is to be continued to the laid large 
drain by the purchafers of the lots immediately 
to the weft, and through which the feveral pur- 
chafers on the eaft are to have the privilege of 
a communication with the faid large drain ; the 
faid drain in front of faid tenement to be done 
at the fole expence of the faid B«, and that be* 
twixt. and Whitfunday next, and to be kept up 
by him and his forefaids in a fufficient manner 
in all time thereafter \ the fame to be 1 4 inches 
wide, and built wit)i (lone and lime of one foot 
thick, and to be covered with flags ynder the 
pavement ; an iron grate to be placed in faid 
drain, and not to exceed three eighths of an inch 
in width between the bars ; and no neceflary 
houfes or water clofets fliall be allowed to com- 
municate with the faid drain. jInd fvkther^ 
the faid B; obliges himfelf and his forefaids to 
allow the truftees for building a bridge over the 
Cowgate, &c. a communication to the faid laige 
drain from the College, and frpm the property 
on the eaft of the drain belonging to the tru- 
ftees, and that without recompence to be made 
therefor. And whereas Q^and Z. have pur- 
chafed the. two lots of faid park marked A. an4 
B., and are to pay up the purchafe money, with 
the burden only of an annual feu duty payable 

1 



30 Of the Feudal Inveftitun. 

to the faid A. and his forefaids, of (ix fhilllngs 
Scots each. 7'HEREFORBy the faid B. obliges 
him and his forefaids to apply the ftrH; and rea- 
dieft of the before mentioned feu duties payable 
by them, in thediflFerent events before fpecified, 
in extindion pro tanto of the forefaid whole 
feu duty of L. payable to the faid A. and 

his forefaids, or of the faid lum of L. be- 

ing the proportion allotted on the faid lot N«, as 
faid is : and thefe for all other burden, exa<5Uon 
or demand which may or can be required furth 
or from the fubjefts hereby feued, on any ac- 
count wj^tever. And lastly^ the faid par- 
ties BIND and OBLiBE them and theii" forefaids 
to perform their re(pe£tive parts of the premifles 
to each other, under the penalty of looL Ster- 
ling, over and above performance. And they 
CONSENT to the REGISTRATION hereof in the 
books of Council and Seffion, or others compe- 
tent, for prefcrvation ; jnd if neceflary, that all 
iifual execution may pafs hereupon on a charge 
of fix days, -in common form ; for which pur- 
pofe they conftitute their 

procurators, &c. And to the end the faid B. 

« 

and his forefaids may be infefc and feifed in the 
fobjedls before difponed, with the privileges and 
pertinents thereto belongingi and teinds of the 
lame, to be holden as aforefaid, the. faid A. 

.>.'« »# •■.4 
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hereby desires and rehires you 

, and each of you, jointly and 
feverally, as his bailies in that part, to the efFe£t 
underwritten hereby fpecially conftituted, 1'kat 
u]pon fight hereof ye pafs to the ground of the 
forefaid lands and others before difpoiied^ and 
there give and deliver heritable (late and fafine, 
a^lual, real, and corporal pofTelfion of all and 

* 

whole the above parts of the faid park before 
difponed, with the privileges and pertinents 
thereto belonging^ * and teinds of the fame, all 
lying and bounded in manner before mentioned, 
to the faid B. and his forefaids ; but subject 
always to the payment of the feu duties before 
fpecified in the feveral events above exprefled, 
and performance of the haill conditions before 
mentioned and referred to, aiid which are to be 
real burdens on the fubjedls hereby difponed, 
and to be contained in the infeftments to follow 
hereupon, all as particularly before defcribed, 
^ and here held as repeated brevitatis cau/a ; and 
THAT by delivery to the faid B., or to his cer- 
tain attorney, bearers hereof, of earth and ftone, 
of and upon the ground of the faid lands, and 
all other fymbols ufual and requifite ; and this 
in noways ye leave undone. Wmcn to do the 
faid A. CQMMiTs to you his full power, by this 
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his precept dtreded to you for that, cffea:. /v 
WITNESS whereof, &c. 



2. r jQuU give another form^of a contrad of 
this kind/ made up by one of the incorporations 
of the city of Edinburgh, as the form of the 
deeds by which the property of the corporation 
is feued out. It is not prepared with all the 
anxiety of the other, but there are fome ufeful 
claufes in it. 




It is contracted and agreed betwixt the 
parties following, viz. J^eflrs. A. prefent deacon 
and B. prefent treafuper of the incorporation of 

of Edinburgh, for themfelves, and in 
name and behalf of the other members of the 
faid incorporation » and as fpecially authorifed by 
an a£t of the faid incorporation, dated 

. ON THE ONE PART^ and C. ON THE 

OTHER PARTf in manner following: 7'hat is 
TO SAT^ the faid A. and B. in name and behalf 
forefaidy in confideration of the yearly feu duty 
and other preftations after mentioned, have 
soLDf and by the tenor hereof 5££z, and in feu 
FARM DISPONE^ to and in favour of the faid C, 
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his heirs and afSgnees whatfoever, heritably and 
iiredeemablj, all and fVHOLB that area, condfU 
ing, &€•, as the faid area and fmall piece of 
ground hereby feued» together with the other 
property of the faid incorporation contiguous 
thereto, are in general laid ^own in a plan 
drawn by archited, 

find ligned by both parties, of the date here- 
of, as relative hereto : In which area and 
piece of ground the faid A. and B«, in name 
and behalf forefaid, bind and oblige them- 
felves and their fucceflbrs in office as deacon 
and treafurer forefaid, and whole remanent mem-- 
bers of the faid incorporation, to infeft and 
SBiSB the faid C. and his forefaids, upon their 
own pr(^r charges and expences, ro be rol- 
DEN by them of the faid incorporation and their 
ailignees, as fuperiors of the fame, in feu farm 
fee and heritage, for the yearly payment of the 
feu duty after mentioned, and for that purpofe 
to grant charters, precepts of dare conftat^ and 
all other writings neceflary : And the faid 
A. and B. bind and oblige themfelves and 
their fuccelFors in office, and whole other mem* 
bers of the faid incorporation, to warrant the 
area and piece of ground above difponed, with 
thefe prefents, and the infeftm^ent to follow 
hereon, to be good and valid to the faid G. 
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and his forefaids, at all hands and againft all 
deadly, and to free and relieve him oi all pub-^ 
fie burdens payable out of the faid area and piece 
of ground at and preceding the term of Whit- 
funday laft, which is hereby declared to have 
been the term of his entry, nptwithftanding the 
date hereof. And further^ the faid A. and 
B. BIND and oblwe themfelves and their fuc-r 
cefTors in office, and whole other members of 
the faid incorporation, to enter and receive the 
heirs and fingular fucceiTors of the faid ,G as 
vaflals in the area and piece of ground above 
difponed, and houfe to be built on the faid area, 
by precepts of clar^ conjlat^ charters of refignar 
tion, confirmation, or adjudication, as the cafe 
fhall happen, for and upon payment of the re- 
ipedive fums after mentioned, in name of comr 
pofition for the faid entries, without any further 
gratuity ; the faid vaflals always being at the 
expence of writing or framing fuch precepts of 
dare conjiat and charters. And lastlt^ the 
faid A. and B. oblige the faid incorporation to 
make their rights and titles to the faid area and 
piece of ground furthcoming to the faid C. and 
his forefaids whenever they fhall have neceilary 
ufe for the fame, upon receipt and obligement 
for redelivering : For the nrniCH causes y and 
ON THE OTHER PART^ the faid C. BINDS and 
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\}iLiGEi hirtifelf, his heirs and fuccefTors, to 
make payment to the faid B. as trcafurcr fore- 
faid, and to his fucce^ors in office, for the ufe 
and behoof of thie faid incorporation, or to their 
ailignees in the fliperiority of the faid area and 
piece of ground, of the fum of Sterling^ 

at the term of Whitfunday yi^arly, in name of 
feu dutyi beginning the firft year's payment 
thereof at Whitfunday , and fb forth year* 

ly theWafter at the faid term of Whitfunday in 
all time coming, with a fifth part more of each 
year's feu duty of liquidate penalty in cafe of 
failure : Bur declaring^ that the not pay- 
ment of the faid feii duty for two or more years 
running fhall be no caufe of nullity or tinfel of 
the faid feu right j but neverthelefs the valTal or 
feuer fhall be liiable for the fiid fifth part of the 
faid anhual feu duty, in name of liquidate pe- 
nalty, in cafe the fame is incurred, and that 
it fliall be lawful for the faid incorporation fo 
poind and diftrain the readied: goods and effeCt^ 
for the time being upon the faid area or piece 
of ground, or houfe to be built on the faid area, 
for payment of the faid feu duty as it falls due, 
and all bygoijes thereof, and of the faid penalty 
for each year's failure, or otherwife to purfue 
therefor according to law. ^nd the faid C, 
BINDS and OBLIGES himfelf and his forefaids to 

E 2 
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make payment to the treafui^r of the faid in- 
corporation for the time being, for their ufe 
and behoof, or to the aflignees of the faid in« 
corporation, of the refpedive fums of 'money 
after fpecified, in name of compofition for the 
entry of heirs or Angular fucceflbra, (b often as 
the fame fhall occur, whether fuch hetrp or fin«- 
gular fucceflbrs demand the writings neceflary 
for infefting them or not, viz. The fum of 
L. for the entry of each heir, and the 

fum of L. for the entry o£ each Angular 

fucceflbr, the firft year of the entry of fuch 
heir or fingolar fucceflbr, over and above the 
faid feu duty. jiNB the faid C. hereby AGREMSy 
that, in cafe fuch heir or fingular fucceflbr ihall 
neglei5l to demand from the faid incorporation^ 
or their aflignees, the precepts or charters ne- 
ceflary for their entry as vaflals, for the fpace 
of year and day after the fucceflion of fuch heir, 
or the purchafe of fuch fingular fucceflbr, that 
it fhall be lawful for the faid incorporation, or 
their forefaids, immediately after the expkation 
of the faid year and day, not only to take de- 
cree againil fuch heir or fingular fucceflbr for 
payment of the refpedlive compofitions, but alfo 
to {)oind and diftrain the readiefl goods for the 
time being upon the faid area or piece of 
ground, or in the houfe to be built upon the 
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iaid area» for payment thereof, and a fifth part 
more of penalty and expences. And the faid 
G. OBiiGJss himfelf and his forefaids to build 
a houfe upon the faid area, under the follow- 
ing reftridionB) viz. That the fame fhall not be 
raifed higher than the houfes built by 

architedl in Edinburgh, upon the area 
to the north-weft, at lead not higher than three 
(loreys from the ground floor of the faid build- 
ings, and that no part of the faid houfe ihall 
extend northward beyond , and the 

&ont of the faid houfe fhall not be placed with- 
in five feet of the wefl fide of the faid area, 
which fpace is to be left for light and accefs to 
the funk florey. The faid C. alfo binds and 
OBLIGES himfelf and his forefaids, at their own 
expence, to fence his property on the weft fide 
with a handfome iron rail, and to carry away 
the earth from the ffont of the houfe to 6e built 
by him, and to make a caufeway 20 feet wide 
in front of the faid houfe, and to be at the ex-r 
pence of keeping the fame in repair in all time 
coming. And both the faid parties bind 
and OBLIGE them and their forefaids to imple- 
ment and fulfil the premifes to each other, un- 
der the penalty of L. Sterling, to be paid 

by the party failing to the party obferving or 
willing to obferve the fame, over and above 
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performance. And both parties consent td 
the regiftration hereof in the books of Council 
and Seffion, or other judges books competent, 
therein to remain for prefervation, or that let- 
ters of homing on fix days charge, and all othef 
execution neceilary may pafs hereon in form 
as ejffeirs ; and thereto constitute 

THEIR PROCVRATOkS^ 

&c. Attovr to the end the faid C may be 
infeft and feifed in the area and piece of ground 
above difponed, the faid A. and B., for them- 
felves and in name and behalf of the faid incor-^ 
poration, hereby desire and rehire you, 

9 and 
each of you jointly and feverally, their bai- 
lies in that part fpecially conftituted, that on 
fight hereof ye pafs to the ground of the faid 
area, and fmall pieces of ground, and there give 
and deliver heritable flate and fafine, with adual, 
real, and corporal pofTefnon to the faid G. and 
his forefaids, of all and haill the forefaid area 
and piece of ground, lying bounded and de- 
fcribed in ijianner before mentioned, and that 
by delivering to him and them, or to his or 
their certaiti attorney or attorneys, in his or 
their names, bearers hereof, of earth and ftone 
of the faid area and piece of ground, to be hdl-' 
den of the faid incorporation of , and 
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their forefaids, in feu farm, fee, and heritage for 
ever, for payment of the feu duties and per- 
formance of the prellations before mentioned, 
and with and under the burdens, reftridtions, 
and declarations, before written, which are to be 
particularly inferted in the inftrument of fafine 
to follow hereupon; and this in nowife ye 
leave undone ; which to do the faid A. and B., 
in name and behalf forefaid, commit to you, 
and each of you, conjunctly and feverally, their 
full power, by this their precept of fafine, di- 
rected to you for that eflPeft. In witness 

WHEREOF^ &C. 



3* In the feus of the areas in the hew ex* 
tended royalty of the city of Edinburgh, the 
feuer applies by a letter or p)etition to the Town 
Council for an unfeued area, and, alongfl: with 
his application, prefents a plan and elevation of 
the intended houfe ; and, upon this, there is an 
a£t of council, ordering the area to be feued out 
on payment of the entry money. In the char- 
ter which is granted by the town, the fubjedt is 
defcribed by the feuing plan of the new extend- 
ed royalty, and granted under this burden : 
^^ That the faid . and his forefaids ihall, 

in all time coming, maintain aind uphold, upon 
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their own exp^ice^ the arches of the cellarage 
in front of the tenement, and communication 
with the common fewers, and alfo the pavement 
coveriiig the fame ; all which fubjedslie," &c. 
In the reddendo the following conditionis are in- 
ferted : ** Fating therefor yearly the faid 
and his forefaids, to us and our fuccelTors in 
office, or to our collectors, treafurers, or cham- 
berlains, in our name, for the ufe and behoof of 
the faid city, the fum of L. in name of 

feu duty, at two terms in the year, Martinmas 
and Whitfunday, by equal portions ; and fur^ 
THER^ FATING the fum of L. upou the en- 
try of each heir or fingular fucceffor to the 
forefaid fubjeds, in name of compofition for an 
entry, oywr and above the feu duty of the year 
wherein the entry is made ; which is hereby 
declared to be in full fatisfadion of any dupli- 
cation of teu duty, or other legal execution 
which might otfaerwife be competent to us or 
our faid fucceflbrs in office in charader of fu- 
periors : profIding always and beciaring^ as 
it is hereby fpecially BRariDEix and declared, 
that it (hall not be competent to, nor in the 
power of^ the iaid or his forefaids to fub- 

feu, fdl, or diipofe of all or any part of the piece 
of ground before mentioned, and houfes and 
vtlfitrs now buSt there6n ; to be held of them 
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« 

their forefaids, or of any other interjedled 
fiiperior ; but allenarly to be held of and un- 
der us and our fucceflbrs in office, as fuperiors, 
in all time coming, without prejudice neverthe- 
lefs to the faid and his forefaids, to grant 

fecurities upon the fbrefaid property, or to exer- 
tife any other adl of ownerfhip which may not 
' he inconfiftent-with the manner of holding here- 
by prefcribed 'j and as the iaid piece of ground 
is part of the extended royalty, we, the faid 
Lord Provoft, Magiftrates, and Town Council 
of the City of Edinburgh, do hereby declare 
that the faid and their forefaids, are, in 

virtue of this charter, entitled to the whole prl- 
Vileges of royalty in common with the other in- 
habitants of the city of Edinburgh. And last- 
Xr, it is hereby deglared, that if the faid 
and his forefaids (hall convert the fubje<Ss built 
upon the piece of ground hereby difponed into 
breweries, or do any other a£t or deed to infer 
a claim of thirlage, the faid and their 

forefaids are to free and relieve us and our fuc- 
ceflbrs in office the forcfaid piece of ground and 
fubjeds built thereon, and feu duty payable for 
the lame, of and from the payment of all mul- 
tures which can be claimed furth thereof as pay- 
able tO' any mill to which the fame may have/ 
been aftridtedj which conditions and gro- 

F 
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vifions- are hereby appointed to be engrofled in 
' the inftrument of fafme to follow hereon, and 
ia all future renovations of the feu in favour of 
heirs or difponees." In the precept of faiine in- 
feftment is ordered to be given under the con- 
ditions, provifiohs, and declarations aboVe writ- 
ten. 



3, ^he Feu Contra^ for Coals or MiueraU. 

The property of an eftate may be feparated j 
the right to the furface, and to ufe and enjoy the 
foil, may be given to one perfon ; while the 
right of working the coals and minerals below 
ground may be given to another : the original 
proprietor remaining the fuperior of both vaf- 
* fals, and the two eftates and the rights of fu- 
pericr and vaflal remaining as di(lin£t asif the 
fubje€ls conveyed had been two feparate parcels 
of land. .A right to the coals and minerals 
then may be given either where the furface 
has been previoufly feued out, or where that 
right is retained by the fuperior* Where the 
furface has been previoufly feued out, the 
charter conveying that property will have con- 
tained a refervation of the mines and minerals-, 
and an obligation on the fuperior to indemnify 
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the vaflal for the damage which may be done 
by the working of the mines ; and I fhall fup- 
pofe the refervation to have been exprelTed in 
terms of the claufe, page 80. 

!• In that cafe, the feu contra^ conveying 
the coals will defcribe the fubjefk in this manner : 
^^ jiLL AND WHO^E the coals and coal heughs 
within the lands of feued out by the faid 

A. to Bm with full power to the faid L. and his 
forefaids to fearch for, work out, and difpofe of 
the fame f6r their own ufe, and to make ufe of 
fuch part of the faid lands as fhall be neceiTary 
for thefe ends, he and his forefaids being al- 
ways bound, as by acceptation hereof he obliges 
himfelf and his forefaids, to fatisfy and pay the 
whole damage which the feuers and tenants of 
£iid lands fhall fuflain thereby, according as fuch 
damage fhall be afcertained by two arbiters, one 
to be chofcn by each party j and, in cafe of 
their differing in opinion, by an overfmanto be 
chofen by the faid arbiters ; All hthich lands 
AND SEAMS OF COAL lie in the barony and pa- 
lifh of and iliire of •" The 

claufe of warrandice will be thus exprefTed: 
** Which feu right, with the infeftment following 
thereon, and privilege of working the faid coal, 
the faid A. obliged him, his heirs and fuccefr 

E2 
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fors, ro WARKANT to be good to the faid L. 
(the feuer of the coal) and his forefaids, at all 
hands and againft all deadly, as law will, and 
to free and relieve the fame of all cefs, feu and 
teind duties, and other public and private bur- 
dens whalfoeyer affeding the fame, at and pre- 
ceding his entry, if any fuch there be ; And fur-^ 
THER, the faid A* binds and obliges him and 
his forefaids to free and relieve the faid L* and 
his forefaids from payment of any of the yearly 
damages that may be due to the feucrs and te- 
nants of the faid lands, on account of coal 
fhanks, coal finks, coal roads, of on any other 
account, and that for crop and year , and 

for all preceding crops and years, the faid L. 
and his forefaids being always bound, as by ac- 
ceptation hereof they become bound, to pay tOf 
B, the |euer of the faid lands, and the other 
feuers and tenants of the faid lands, all damages 
that may be found due on account of all thefe 
coal (hank^, coal finks, coal roads, or in any other 
manner of way, in terms of the obligation come 
under by the faid A. and his forefaids in the 
feu contract pafled betwixt him and the faid B., 
of ^ate the > , and that for crop and year 

, and to relieve the faid A. and his fore- 
faids of the faid claims in all time thereafter. 
yjND FUR THERf thc faid A. hereby makes ^uid 
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CONSTITUTES the faid L* and his forcfaids his 
tseffioners and aflignecs, A'or onlt m and to 
the whole writs and title deeds of the faid fub- 
jeds, qonform to an inventory thereof figned 
by him as reiative hereto, with the claufes of 
warrandice and whole other claufes and condi- 
tions therein contained, and all a&ion and exe« 
cution competent to follow thereon ; but also 
fN AND TO the whole rents, profits, and emolu- 
ments of the faid coal fince the , at which 
time the fdd L.*s entry thereto is hereby de-» 
blared to have commenced, and in all time com- 
ing ; AND IN AND TO the whole machinery and 
utenfils ufed in working the faid coal, with the 
whole colliers and coalbearers thereto belonging, 
wich power to the faid L. and his forefaids to 
bring back all colliers and coalbearers that may 
have defertcd the faid colliery, wherever they 
can be apprehended according to law, without 
inferring any manner of warrandice or expence 
on the faid A. ; surrogating and substitute 
ING the faid L. in his full right and place of the 
premifes, with power to him and his forefaids 
to intromit with. Uplift, and receive, and, if ne- 
ceflary, purfue for the whole duties, profits, and 
emoluments arifing from the faid coal ; and, in 
general, every other thing requifite and necef- 
fary to do, as fully in all reipeds as the faid. A. 
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Gould have done himfclf before granting hereof; 
WHICH ASSIGNATION y fo far as relates to the 
writs and title deeds, the faid A, obliges him- 
fclf ^nd his forefaids to fFARRANTj at all hands 
and againft: all deadly, as law will, and fo far as 
relates to the rents and duties and emoluments 
of the faid coal, colliers, coalbearers» and ma- 
chinery and uteniils before ailigned, from his 
own fadl and deed only." The precept of fa- 
fine will be thus expreffcd : " ^nd further, 
the faid A. desjrejs and REt^iREs you ; 

jointly and feverally, 
his bailies in that part hereby fpecially confti- 
tuted, that, oYi fight hereof, ye pafs to the 
grounds of the faid lands, below the furface of 
which the faid feams of. coal lie, aad there give 
heritable ftate and fafine, with a<^ual, real, and 
corporal pofTeffion of all and whole the forefaid 
feams of coal lying below the furface pf the faid 
lands of , which were feued out to the 

* 

laid B., lying and defcribed in manner forefaid, 
by delivering to the faid L., or to his forefaids^. 
or to his or their attorney or attorneys, in his or 
their names, bearers hereof, earth and (lone of 
the grounds of the faid lands, with all other 
fymbols ufual and neceflary ; and this in nQ« 
wife ye leave undone," &c. 
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* 1. Or the fubjefts may be thus defcribed in the 
difpofitive claufe of a feu contraft, where the 
furface has been previoufly feued out, and where, 
the coals and minerals are to be conveyed : 
" All and whole the lands of which 

were feued out to B., and the tcinds, parfonage 
and vicarage thereof, with houfes, biggingd, 
yards^ coals, coal heughs, and mines and metalSsr^ 
therein of every kind (quarries of ftone and 
lime excepted), parts, pendicles and pertinents 
of the f?iid lands, wijh full power to the faid L. *• 
and his forefaids^ at all times to fearch for, 
work out, and difpofe of for their own ufe all 
fuch metals and minerals, excepting ilone and 
lime, as faid is, and to make ufe of fuch part of 
the faid lands as fhall be nece^ry for thefe ends, 
he and his forefaids always fatisfying the feuers 
and tenants in the faid lands for the whole da- ^ 
mages which they (hall fuftain, as the fame fhall 
be afcertained by arbiters, one to be chofen by 
each party ; and in cafe of their differing in 
opinion, by an overfman to be chofen by the 
faid arbiters j which lands lie in the parifh of 

and fhire of . ." In the warran- 

dice there will be an exception in thefe terms ^. 
*' Excepting from the (aid warrandite the 
feu rights of the faid lands and teinds granted 
by the faid A. to B. j excepting, alfo tlve tack of 
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the coal of granted by the faid A- to 

pfefent .tackfman thereof, without 
prejudice always to the faid L. to quarrel and 
Induce the faid feu rights and tacks, upon any 
ground competent in law, that will not infet 
, recourfe againd the faid A/' The affignation to 
the rents, machinery and colliers, &c, will be the 
fame as before ; and the precept of fafine may 
be thus expreffed : " That upon fight hereof ye 
pafs to the ground of the forefaid lands, and 
there give heritable (late and fafine, with actual, 
real and corporal poffeffion of all and whole the 
lands of feued out in manner forefaid 

to the faid B., and teinds, patfonage and vicar- 
age thereof, with the coals, coal heughs, mines^ 
. metals, minerals, and parts and pertinents there- 
of, to the faid L, and his forefaids^ by deliver- 
ing to him or them, &c., earth and ftone of 
the ground of the faid lands, an handful of grafs 
and corn for the faid teinds, and all other fym-^ 
. bols requifite and neceffary ; and this in nowife 
ye leave .undone," &c. 

3. Where there has been no previous feu-right 
of the furface, the right to the coals and minerals 
will fee defcribed as in the firll of thefe ex- 
amples ; that is, the coals, metals and minerals 
of the lands Df , with liberty to fearch 

for,, and to work and carry away the coals and 
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inifterais tbereiii contained, and for that purpofe 
to fink pits, &c. (in terms of the powers given 
in the preceding examples, or according to th^ 
nature of th^ operations which are to be carried 
on) ; but undbr this condition always, that the 
faid L. (the feuer of the coal) (hail be liable to 
the faid A. and to his forefaids, ^nd to the te- 
nants and polFeiTors of the furface of the faid 
lands, fdr all damage^ &c. (in terms of the con- 
ditions expreffed on page 80). 



MMiMUl 



4, ^he Feu Contrast for Machinery^ 

I expelled that it would have been poffible 
for me to have given the form of a feu contract 
containing conditions calculated to infure the 
ereftion of proper works, where a fituation was 
feued out with a view to their eredion ; but in 
this . I have been difappointed. The feus on 
which the great works in the neighbourhood of 
Lanark have been eredled have nothing peculiar 
in them, Ihey are merely feus of the ground in 
the common ftyle* Neither have I been able to 
find any in the repfter of the Court of Seffion, 
nor in the regifter of fafmes. I muft therefore 
refer you to the feu charter, No. 3., which con- 
tains the only tranfaclion of the kind that I 
have feen* 

G 
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In that cafe, the eredion 'Of the work is ill" 
fured by this provifion, that a certsda fum fhall 
be laid out on it within a certain time ; and on 
the failure of the vaflal to implement that obli-^ 
gation, the feu duty is increafed, and continues 
at that increafed rate unti^the condition is com-- 
plied with. 

In preparing an agreement of this kind, it 
may be proper to diftinguifh betwixt the fum 
to be laid out on the buildings^ and that to be 
laid out on the machinery ; and perhaps it may 
be proper to infert an irritancy of the right, in 
cafe the conditions of the deed ihould not be 
complied with. 



5. Feu Charter. 

In the preceding fedions, the form of the 
feu contract has been fufiiciently explained ; 
and I fhall now proceed to that of the feu char- 
ter, giving firft the ordinary form, and then 
marking out the variations which are to be met 
with in this deed. 

The claufes which are common to this deed 
are, i • The narrative, which contains the names 
and defignations of the grantcr and receiver, 
with the caufe of granting, 

2. The difpofitive claufe, which contains the 



\ 
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words of conveyance, the defcription of the fub- 

jefls, and of the heirs. 

3. The tenendas, which exprefles the manner 

of holding. 

4. The reddendo, which fpecifies the feu duty 
and fervices due by the vaflal to the fuperior, 
and the period of their commencement. 

5. The claufe of warrandice, by which the 
right is affured to the vadTal. 

6. The affignation to the rents, which em^ 
powers the vafTal to levy the rents, and fixes 
the period of his entry. 

7. The claufe of regiftration, intended to pre- 
ferve the deed, and reflri<3:ing the regiftration to 
the books of Seflion. 

8. The precept of fafine, which contains the 
order on the fuperjor's bailie to give infeftment 
to the vaflaL 

And, Iqftly^ the tefting claufe, by which the 
whole is authenticated, and rendered legal evi« 
dence of the intention of the parties. 



ae 



I. Knoiv all men by thefe prefents, T^hat 
I A. B., heritable proprietor of the lands and 
others after difponed, in confideration of a cer- 
tain fum of money paid to me by C. D., of 
which I grant the receipt, and difcharge him 

G 2 
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and hi$ heirs for evjsr; aixi alfo mcoafidera* 
tion of the feu duties and fervices herein coa« 
tained, have sold^ alienatbd^ and in feu farni 
DISPONED^ as I by thefe prefents sell^ alie^ 
NATEy and in feu farm dispone^ from me and 
my heirs and fucceffors whomfoever, to and in 
favours of the faid CD., his heirs and afiignees 
"whomfoever, heritably and irredeemably, all 
AND WHOLE the lands of (here the lands are 
particularly defcribed), lying within the parifh 
of and (hire of , ro be 

HOLDENy and to hold all and sundry the 
lands and other? above difponed, by the fai4 
C D. and his forcfaids, of and under me, my 
heirs and fuccelFors whpmfoever, as imn^ediate 
lawful fuperiors of the fame, in feu farm, fee 
and heritage foreyer, by all the righteous meiths 
and marches thereof, las the fame lie in length 
and breadth, and with the houfes, biggings, &c.j^ 
freely, quietly, well and in peace, without any 
revocation or obftacle whatever, giving there- 
for, yearly, the faid C. D. and his forefaids, for 
the lands and others above difponed to me and 
my forefaids, immediate lawful fuperiors of the 
fame, the fum of Sterling^ in name of 

feu farm duty, at two terms in the year, Whit- 
funday and Martinmas, by equal portions, ber 
gipjiing the firft term's payment thereof at 
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Whitfunday next, for the half year preceding, 
lind fo fprth yearly thereafter, at the faid two 
terms in the year, in all time coming ; and 
DOUBLING the faid feu duty the fir ft year's en- 
try of each heir to the lands and others fore- 
faid, and that for all other burden, e^^aftion, de- 
mand, or fecular fervice whatever, which can 
he anyways exaded for the lands and others 
forefaid, or any part thereof^ in all time com- 
ing ; WHICH lands and others above difponed, 
with the feu right and infeftment to follow 
hereon, I bind and obliqb me and my fore« 
faids to ffjjtRjiNT to the faid C. D. and his 
forefaids, at all hands and againft all mortal, as 
law wilL j^ND FURTH£R^ 1 hereby assign^ , 
TRANSFER, and MAKB OVER to the faid C. D. 
and his above written, the rents and duties of 
the faid lands, from and after the term of Whit- 
funday next, which is hereby declared to be 
the time of his entry thereto, and in all time 
coming, with power to purfue for, receive and 
difcharge the fame; which ailignation I the 
faid A, B, bind and oblige myfelf and my 
forefaids to warrant^ from our own proper 
fad and deed. And I consent to the regi- 
^T RATION hereof in the books of Council and 
^eflion, therein to reinain for prefervation, and 
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thereto constitute my 

procurators, &c. And further, I desire and 
RE 1^1 RE you jointly and 

feverally, my bailies in that part hereby fpeci- 
ally conflituted, Thjt on fight hereof ye pafs to 
the grounds of the faid lands, and there give 
and deliver to the faid C. D. or his forefaids 
heritable flate and fafine, real, actual and cor-^ 
poral pofleffion of all and whole the lands 
and others contained in the difpofitive claufe 
hereof, with the parts and pertinents thereto be- 
longing, all lying and defcribed in manner be- 
fore mentioned, to be holden by them in 
manner forefaid, and for payment of the feu 
duties above Ipecified, jnd that by delivering 
to the f^id C. D. or to his forefaids, or to his or 
their certain attorney or attorneys, bearers here- 
of, of earth and ftone of the ground of the faid 
lands, with all other fymbols neceflary, and this 
in noways ye leave undone ; which to do, I 
commit to you jointly and feverally my full 
power, by this my precept of fafine direfted to 
you for that efFeft. In witness whereof I 
have fubfcribed thefe prefents, written on this 
and the two preceding pages of damped vellum 
by E. F., apprentice to G. H., clerk to the fig- 
net, at Edinburgh the day of 

one thoufand feven hundred and ninety-feven 
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years, before thefe witneffes, J. J. my fcrvant, 
and the faid £. F. 

J. J. witne/s. A. B. 

E. F. witnefs. 



This is the fimple form of the feu charter^ 
and it is this deed which is generally ufed in a 
feu of lands for the purpofes of agriculture^ as 
the feu contrad is where the obje<5t of the 
tranfadion is to eredl machinery, or to carry oa 
buildings ; and the reafon of the prad:ice is ob<- 
vious. In the former cafe, the feu charter is 
fufiicient to enforce all the obligatiotis betwixt 
the parties ; but in the latter, where there are 
a variety of extraneous conditions, foreign to 
the nature of the feudal grant, a contradl which 
contains a perfonal obligation on the vaflal^ and 
gives the proprietor accefs to immediate dili«- 
gence againft him for forcing implement of 
thefe obligations, is a much more ufeful d^d« 
Sometimes, however, it does happen, that there 
is both a feu conttad and feu charter granted ;. 
and I fhall give you an inftance of this in illu« 
ilration of the changes that take place on the 
narrative of the feu charter : Thus, in the feu 
contrad; No« 2. there is a provifion, that if 
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G. H., the nephew of the vaflal, fhall afterwatd^ 
acquire right to the feu, he (hall be received a^ 
an heir. Accordingly, in the cafe from which 
that form was taken, he did acquire right to the! 
feu, and his title was completed by a feu char- 
ter from the fuperior^ 



dB^ 



7b ALL AND stiNDRT to whofe knowledge thcfe 
prefents ihali come, A. Duke of B., &c. &c. 
fuperior of the lands after mentioned, consi^ 
DERiNQ that, by feu contrad, dated 

^ entered into betwixt me and d D^ 
Efq., with confcnt of E. F. his tniftee, on th^ 
one and other parts, I the faid Duke, in imple-^ 
metit of my part of a decree arbitral pronoun- 
ced by ,. dated 
and regiftered in the books of Council and Sef^^ 
fion , pronounced in a fubmif* 
Hon entered Into betwixt the faid parties, and 
in confederation of the feu duties, and other du- 
ties and fervices therein fpecified, qafe^ grant-- 
£Dj and DISPONED^ in feu farm, heritably and 
irredeemably, to the faid E. F., in truft for be- 
hoof of the faid C D. and his heirs and aflig* 
nees whomfoever, all and whole the lands 
and others herein after mentioned, declarino 
that, in cafe G, H, nephew and fon-in-law of 

3 
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the (sdd G. D. (hould be entitled to iucceed to 
the lands and others after mentioned, upon the 
death of the faid C. D.^ or (hould acquire right 
thereto fooner, in virtue of any deed of fet- 
tiement or other deed, executed or to be 
executed by the (aid C. D., in that event I 
thereby bound and obliged myfelf, and my 
my heirs and fucceflbrs, t6 enter and receive 
the faid G. H. as vafTal in the faid lands, on 
payment of the fame compofition that is here- 
in after agreed to be paid at the entry of an 
heir to the faid lands, a& the faid feu contraA, 
containing precept of fafine for infefting the 
faid £; F. as truftee forefald, and other claufes^ 
more fully bears ;\^i\ri) that L. and M. daugh- 
ters and heirs po^tioners of the faid C. D. hav- 
ing acquired right to the faid feu contract, by 
their general f<srvices as heirs portioners fore* 
faid before the fheriff of Edinburgh, dated 

, duly retour^d to chancery, they, 
with confent of , hufband to 

the faid L., and the faid G. H. hufband to the 
iaid M., affigned and difponed from them, their 
relpe&ive heirs and fucceflbrs, to and ih favour 
of the faid G. H. and his heirs male and affig- 
nees, fieritably and irredeemably, all and 
;fhox£ the lands and others herein after men- 
tioned, and contained in the faid feu contract, 

H 
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to be holden of me and my heirs of tailzie in 
the eftate of N. infeufarm, fee, and heritage for 
ever, for payment of the feu duties and qthers 
therein mentioned, as the faid difpofition and 
affignation, which is dated » 

more fully bears : j4nd ruATy by another dif- 
pofition and aflignation, executed the 

, made and granted by the faid C. D«, 
he difponed to and in favours of the faid G. H., 
his heirs male and afffignees whomfoevcr, heri- 
tably and irredeemably, all and whole the landa 
and others herein after mentioned, contained in 
the faid feu contract, to be holdep of me in 
manner forefaid, as the faid difpofition and aP 
Agnation more fully bears j T^hereforb^ in im- 
plement of the obligation contained in the faid 
contrafl of feu betwixt me and the faid C. D., 

I have GiFEN^ GRANTED, and disponed^ as I 

• • • ■ 

hereby gife^ grant^ smd dispone^ and for my- 
felf and my heirs, perpetually confirm to the 
faid G. H. .and his heirs male and aflignees 
whomfoever, heritably and irredeemably, all 
and WHOLE^ &c., lying within the parifh of 
' , and flure of , but with 

and under the burden and privilege to M. N., 
£fq. of . of makiag and ufing z, road 

feet wide through the faid lands, as pre* 
ferved to him in a letter from me^ dated 



* 
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' , AND DECLARING that thc faid G. H. 

and his forefaids, and the tenants and poflefTors 
of the lands hereby difponed, ihall, in time 
coming, have no right to, or fervitude over, the 
"woods growing on the other lands and edate 
belonging to me, or any part thereof, nor to 
the multures of any part of my property, nor 
any other duty or fervice forth therepf, upon 
any pretence whatever; ro be holden the 
faid lands and others of me and my heirs of 
tailzie in the eftate of B. in feufarm, fee, and he- 
ritage forever, &c. [There was nothing fur- 
ther peculiar in this form, excepting that, in 
the precept for infefting the faid G. H. and his 
forefaids, immediately preceding the teding 
claufe, there were thefe words :] Saving always 
my own right, and the right of every other 
perfon as accords, and particularly referving the 
current and bygone feu duties, in fo far as they 
are retting owing. In witncfs whereof, &c. 



3. My prefent objed is to point out the 
variety that takes place in the narrative of the 
feu charters j and I ih^ll therefore give you 
another 4nAaace, where^part of a minor's pror 
perty was feued out. It was a .tranfadion 
ariiing from the great demand for fituations 

H 2 
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having a command of water, and fit for the 
efiablKhment of machinery. 

The tranladlion was managed in this way,—i» 
There was, firft of all> an agreement entered 
into with the propofed vadal^ containing all the 
conditions of the intended feu right, with thU 
provifion, that the contract .was to be efiedlual 
only in the event that the tutors of the minor 
obtained the confent of the Court of Seffion to 
the propofed grant. A procefs of fale was thett 
raifed, in which thofe called to the fucceffioa 
of the eltate, failing the minor, were> as well as 
his neareil of kin, called. The fummcms ftat« 
ed the value of the grounds propofed to be fett-^ 
ed, as contrafted with the feu-duty which . was 
to be drawn ; and, on the. footing 0S the ad-» 
vantage to be derived to the minor frcmi fh« 
tranfadion, the adion concluded that the tu* 
tors ftiould be authorifed to enter into the pto^ 
pofed feu right. A proof was taken, the whole 
was reported to the Court, and leave was given 
to feu. The following is the narrative of the 
feu right that was granted ^ 



JxyjiLL AND iUNDkr whom it may cdnceni, 
we A. B. and C, tutors tiominated and ap- 
pointed to E. F. of , heritable pro- 
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ptieter of th« lubje£ls aft^ meDtkmedi <!99&ni| 
to ncmiinatioa of tutors aad cuntQri contaiiM4 
to: a difpoiitioa, of date , r^f wdtd 

in tkt books of CoU0<;U and SslTion , 

TBjiTy upon tha , vsre entered 

into «n dgreemeat with 0» H« Efq. iiiercbaa( 
in Gklgow, whereby^ we bound and ol^lig^d 
ourfelvee to feu to the faid Gt Hm his h^irs find 
lt£gnee$ whomfoever^ the lands and others fifter 
meiitioned^ under the cOfiditionSi and for pay;* 
meat of the feu duties ^nd other preftationSi 
after fpeeified ; ^^/>» in order to enable us to 
fijdfil the conditions of the faid agreementi we 
applied to the Court of Seflion for authorit)r to 
grant the neceffitry couTeyances to the faid Q« 
ii* ; and an a^ition, containipg the proper con- 
pittlibQs^ was accordingly brought againfl; L* 
fUler to the latp £* F» liSq*^ and alfo againft 
U. N.i &c., all fubftitutes to the faid £. F. the 
lienor, in the faid eftate of , of which 

the ^id lands after mentioned are a part, which 
aiftion alfo cpQcluded againil the faid l^. and O. 
as two of the nearell pf ion 'to the pupil <m the 
father's fide, and P. and (^two of the neareft of 
kin on the mother's fide ; and the faid a<^ion 
having corner in courfe of the roUs» before Lord 

Ordinary^ his Lordihip, on the 
flowed a prp$f of the fads and circumAftace^ 



/ 
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(et foith in the libel ; which proof being brought 
knd' reported to the Court, atid the ufud fornix 
gone through for bringing the caufe before thd 
Inner Houie^ their Lordfhips^ by judgment of 
date , approved of the forefaid 

agreement entered into- with the faid G. H j 
and FOUND and declared^ that the feuing out 
of the lands after difponed', in terms thereof, is 
for the utility and advantage of the faid pupil ; 
and AUTHORISED us, the faid tutors, to feu td 
the faid G. H. his heirs and affignees whomfo* 
ever, the lantds, lying, bounded^ and 

defcribed in manner therein and after -^ mention 
ed, ro BE HOLDEN of our faid pupil, and his 
heirs and fucceflbrs in the lands iftid barony of 

, for payment of the feu duties 
and other preftations after fpecified, and coti^ 
tained in the agreement above mentioned ; and 
DECERNED and DECLARED^ the fcu rights to be 
granted by us in name of our pupil,* with all 
that fhall lawfully follow thereon, to-be as va- 
lid and eife<5lual as if granted by a perfon of 
lawful age, and with - the full management of 
his eftdte ; and declared the fame to be unchal- 
lengeable by the faid pupil on the hiead of mi- 
nority or lefion, or on any other ground sirifing 
from the ftate of minority in which he now is^ 
as the decree of the Court, of diate forefaid, iq. 
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itfelf more fully bears. Therefore, we the 
faid tutors, as taking burden on us for our faid 
pupil, under authority of the faid decree, in 
iMPLEMEN r of our part of the agreement enter* 
ed into with the faid G. H« in manner forefaid, 
and IN CONSIDERATION of the fum of L. 
Sterling paid to us by the faid G. H. as the va- 
lue of the* mill ereded on the grounds hereby 
difponed, and of the premium paid to the tackf« 
man^of the faid mill, of which fum of L, 
Sterling we hereby grant the receipt, renoun- 
cing all exceptions to the contrary, and dif«- 
charging the faid G. H. and his forefaids there* 
of; AND ASLO in confideration of the feu duties 
and other predations after fpecified, hafe sold^ 
ALIENATED, and in feufarm disponed, as we 
hereby, in name of our faid pupil, and under 
authority forefaid, sell^ alienate^ and in feu- 
farm DISPONE f from our faid pupil and his heirs 
and fucceflbrs, and the perfons fubftituted to 
him as aforefaid, to and in favours of the faid 
G. H. and his heirs and aflignees whomfoever^ 
heritably and irredeemably, alz and^ nrnoLB 
the lands of » with the mill and 

whole houfes eredled on the faid lands, with the 
property in the 'Water of the river ^ 

fo far as our faid pupil has right thereto as pro- 
prietor of the .ground hereby feued, and to the 
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roads leading to the eaft through the property 
of ^ in fo far as pnf faid pupil or 

his authors had or have any right thereto, with 
LissRrr to the faid G. H. to eredl a milb on 
the faid lands ; profidino always, and jdit- 
CLARiNG^ as it is hereby exprefsly PRorji>ED 
and DECLARED, that the faid G. H. (hall not 
manufadure or grind the corns of the tenants 
and vaflals on the eftate of ^ 

without the confent of our faid pufril and his 
forefaids : Declaring also^ as it. is hereby ex- 
prefsly declared^ that the faid G. H. and his 
forefaids Ihall have no right to the multures 
payable to the mill of , nor to the fer- 

vices of the fucken, thefe being hereby, and, by 
the fbrefaid agreement betwixt us and the faid 
G. H., exprefsly referved to the faid E. F. and 
his forefaids : And further^/h is hereby de- 
CLARkDj that the faid G. H. fliall tttGt a cotton 
or woollen matiufaftory on the grounds hcieby 
feued, the expence of the buildings and erec- 
tions neceflary for the carrying on of which 
works fhall coft at leaft the fum of , and 

that within the fpace of five years from the 

, the date of the forefaid.agreement, 
Under this condition, that fo long thereafter as 
the faid works (hall remain unexecuted, the feu 
duty and relief duty hereby payable Ihall be 

4 doubled 
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doubled by the faid G. H. or his forefaids : 
And LASTLYy it is hereby exprefsly provided, 
that the fald G. H. and his forefaids fhall be 
bound to attend the baron courts of the barony 
of , and to fubmit themfelves to the 

jurifdiftion thereof in all matters competent to 
the iaid court, ro be holdbn and to hold all 
and whole the fubjeAs above difponed by the 
faid G. H. and his forefaids, of and under the 
faid £. F. Efq*» his heirs and fucceiTors in the 
faid lands and eftate of , as immediate 

lawful fuperiors of the fame, in feufarm, fee, 
and heritage for ever, and by all the righteous^ 
meiths and marches thereof, for payment of the 
annual feu duty after mentioned ; Giving 
therefor yearly to the faid G. H. and his above 
written, to us, or our fador, or to our faid pu- 
pil and his forefaids, immediate lawfiil fuperior 
of the fame, the fum of pounds stbrling 
(if feu duty, at two terms in the year, Whitfun-^ 
day and Martinmas, by equal portions, begin- 
ning the firft term's payment thereof at the tenji 
erf" Martinmas next, for the half year preceding, 
and fo fonh yearly, at the terms of Whitfun- 
day and Martinmas, in all time coming : BuT^ 
in cafe the faid G, H. fliall not, within five 

years from the faid , eredt a cotton or 

» • 

woollen manufactory on the grounds hereby 
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feued, the expence of the. building and ereo 
tions neceflary for the carrying on of which 
fliall coft at lead the fum of • rHEN^ and 

^ in that cafe, and fo long a8 the faid condition 
fhall remain unimplemented, the faid G. H. 
and his abovewritten fhall pay to the faid £» 
F. and his forefaids the fum of SrsRUNa 

of feu duty, and {hall double the fum coming 
in- place of relief duty. And we do hereby 
BWD and OBLIGE our faid pupil and bis fore- 
faids to enter and receive the faid d. H. and 
hi$ abovewritten, vailals to them in the lands 
hereby feued out, and to infeft and feife them 
therein without any compofitiorx or gratuity, the 
faid G. H. and his forefaids paying to the faid 
E. F. ,and his forefaids-, in lieu and place of re* 
lief duty, the fum of , at the expiry of 

every twenty years from the term of Martin- 
mas lafl, any law or pradlice to the contrary 
notwithftanding ; and the faid G. H. and his 

. forefaids freeing and relieving our faid pupil^ 
and his abovewritten, of all cefs, minifter's fti- 
pend, and fchoolmafler's falaries, and all other 
public burdens payable by our faid pupil out of 
the faid lands, and that from and after the tenh 
of , being the' faid G. H.'s entry 

thereto, and in all time thereafter ; and that for 
all other burden, exadion, demand, or fecular 
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Service, which can be anywife exadted from the 
faid lands and others, or from any part thereof, 
an all time coming ; which lands, &c/' (Claufe 
of warrandice.). The reft of this deed is in 
common form ; and, in the precept, it is order- 
ed that the conditions (hall be inferted in the 
infeftment to foUovr thereon. 



^4^ There Is another >cafe that may create fome 
change on this ps^rt of th^ deed» and that is, the 
exiftence of a liferent over the fubjeiQ: at the 
time of its being feued out. In fuch a cafe, the 
terms of the feu charter will run thus : 

*• i. A., heritable proprietor of the fee of the 
dands and others after mentioned, with the fpe- 
tial advice and confent of B. my hulband ; and 
1 the did B., for my own right and intereft, 
and as taking burden on me for the faid A. my 
wife ; and we both, with mutual advice and 
confent; and I, C, liferenter of the faid lands, 
IN CONSIDERATION of Certain fums of money 
paid to us as fiars and liferenters by D., of which 
fums we refpediivcly grant the receipt, and dif- 
charge the faid D. and his heirs and fucceflbrs 
for ever, have sold^ ajlienatbd^ and in feu- 
farm DISPONED^ &c. in common form.*' The 

I2 
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holding will be thus exprefled : ^ To j^b ifot^ 
D£Nf the lands and others hereby feued out by 
. the faid D. and his forefaids, of and under me 
the faid Q, in liferent, during the fubfiftence 
of my right of liferent in the faid lands^ and of 
roe the faid A. and my heirs and fucceffors ia 
fee ; jtND after the expiry or diffolution of the 
faid C/s right of liferent, to be holden of and 
under me the faid A., and my heirs and fuccef- 
fors, immediate lawful fuperiors thereof, in feu*^ 
farm, fee, and heritage for ever j givinO there-? 
for ;" ' and fo on, in common form. 



6. Variations on the form of the Feu Charter. 

But, in place of giving more^ examples of this 
deed, I fhall endeavour to arrange thofe chan- 
ges which ufually take place upon it in . fuch a 
way as to give you the command of them, and 
at the fame time to anfwer the purpofe of a 
variety of ftyles. Thefe changes I &all bring 
under the following heads : i • Conditions rer 
lating to the feu duty and public burdens ; 2^ 
Referved powers in the fuperior; 3. Reftric- 
tions on the right of property, and obligations 
on the vaflal j and^ lajUy^ Provifions relative tq 
the entry of heirs, 
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I. Cnditlom rilatiw to the ttu Duty andPisbiii 

Burdens. 

1 . There is often added to the reddendo of 
the charter ah aftridlon, in fuch terms as thofe : 
** jiiND DOUBLING the faid feu duty the firfl: 
year of the entry of each heir to the faid lands, 
$is ufe is in feu holdings : ^nd also^ the faid 

\ and his tenants in the faid lands, 
carrying thcii* whole grind able vidua! yearly to 
the mill of , to which mill the faid 

lands are hereby aftrifted, and paying and per- 
forming the multures, knavefhip, and fervices, 
according to ufe and wont : jis also^ compear- 
ing at the courts of the barony of ' , to , 
be holden on any part thereof, when lawfully 
fummoned, and obferving tlie a£ts and ftatutes 
of the Court under the penalties therein con- 
tained, ih fo far as fuch powers may be now ex- 
ercifed ; and thefe fpr all other burdens," .&c. 

. f a 

2. There is fometimes added to the redden-^ 
do this further condition, (it comes in immedi- 
ately before the words, and that for all other 

_ ■ r 

burden), " With pojter to me and ray forc- 
ikids to poind the ground and readieil goods on 
the faid lands, yearly and termly, for the faid 
feu duty, and that upoti ^^creea obtained be- 



^ 
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fore my own bailies in the faid lands, upon 4 
citation of the faid tenants and feuers, perfbnaL- 
ly, or at their refpedive dwelling places, with 
power to apprife the goods fo poinded upon the 
grounds of the faid lands, without any other 
formality, or the neccflity of carrying the fame 
to the market crofs." 

3. Irritancy ob non Jolutum canonem.^— This 
irritancy is fometimes added : it comes in imme- 
diately before thefe words, and that for all other 
burden. It may be thus exprelfed : ** jDjj- 
CLARiNG ALWATS^ as it is hereby exprefsly pro- 
vided and declared, that if at any time the faid 

, or bis forefaids, (hall allow two 
years feu duty, whole and together, to remain 
unpaid, then, from the laft term of payment 
thereof, this prtfent right, with all that may 
then have followed thereon, fliall, ipfofaSio^ be- 
come void and null, without the neceffity of 
any declarator or procefs of law for that efFedt ; 
and I and my forefaids {hall inflantly be at li<- 
berty to remove the faid , or his a- 

bovewritten, from the fubjeds hereby feued 
out J nor (hall it be competent for him or them 
to purge this irritancy at the bar in any procefs 
of removing which I or my forefaids may bring 
againft them ; ' under which condition and irri:^ 
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tancy this right is granted, and to be accepted, 
^nd no otherwife ; and that for all other bur« 
den/* &c. 

4. The fuperior is entitled to demand his 
whole feu duty from any part of the lands, and 
confequently from a fubvaffal in a part of the 
fubjedl J but this may be remedied by the fol* 
lowing addition to the reddendo : " jInd fur-^ 
THERy declaring, that, in the event of the faid 

or his forefaids fubfeuing the faid 
lands, or any part thereof, that neither I nor 
my foresaids fhfdl be at liberty to demand from 
any one fubvaflal the whole feu duties hereby 
ipecified, but (hall be entitled to demand from 
fuch fubvaffal a proportion only of the faid feu 
duty correfponding to the value of the property 
fubfeued to him ; RSssRriNG always power to 
me and my forefaids to demand the whole feu 
duty entire from my own immediate vaflal in 
t)ie lands." 

5. Sometimes there is a power of redeeming 
the feu duty, as on page 24. 

6. The public burdens, where there is no pro- 
Yifion in the feu contract, are payable by the 
▼ailal ; but tills is generally provided for in the 



\ 
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€dntra<^ by ah addition to the reddendo, in tlicf*e 
terms : ^' And alfo, the faid B. aiw! his fort* 
faids freeing and relieving me and my forefdds 
of a proportion of the land tax, and other public 
md parochial burdens; for crop and year 
and ift all time thereafter, payable out of my 
lands and eftate <)f , correfponding to 

the fulii of Scots ; which fum, it is here- 

by agfeed, fliall be held to be the valued rent of 
the lands hereby feued out." 



A .f 



2, Refervathns in favour of the Superior^ and 

conditions affcEling him. 

• AH refcnred powers in favour of the fuperior, 
and every burden on the right, miifl be inferted 
in the clofc of the difpolitive daufe. 

i> Refervation of the mines txA mm^als* 
'" But resmrfjng always to me and my heir^s 
and fucceflbrs, all and fingular mines of gold, 
filver^copper, tin .lead, coal, as alfo,:all metals and 
minerals in the faid iand?, of ^whatever ki«d the 
fame ma/ be, excepting only ftone and lime, 
which ^re to belong' to tfac faid' and 

his ab6v«written : :Jnd it is herd)y declared^ 
that it (hall be la tl^e power of meind m^r fore'- 

2 
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Aids, to fcarch for; work, and caity 4Way the 
^id isxet^s. add minerals fo rcferved to us, and 
for that purpofe ta ercA houfes for workmen, 
and Ao make roads through the faid lands ; in 
ihort^ to nfe the faid lands in whatever way 
may be neceffary for the full exercife of our ire- 
ierved powers, we always paying to the faid 

and his forefaids, all the lofs and da- 
mage which fliall be occafioned by our occupy- 
ing any part of the faid lands in houfes, roads, 
or otherwife, as well as every other damage 
which may arife to him or his forefaids from 
our workings, as thefe damages fhall be afcet«- 
tained by two arbiters, one to be chofen by each 
party ; and in cafe of their differing in opinion^ 
by an overfman to be chofen by the faid arbi- 
ters/* 

2. Power to multiply fuperlors. ^ 
*' Bur fViTH and under this coNniTWN and pro^ 
VISION AiWATs^ that it fhall be lawful to me, 
my hmrs and fucceflxxrs, to fplit, diviile, alienate, 
convey and difpone, ac pleafure, the fuperiority 
or dominium direSlnm of the fubjedsliereby dif-* 
poned^ in fuch fhares and proportions, and to 
filch perfon or perfons as we fhall think proper^ 
without the cbncurrence of the faid 
€sc his forefaids, vaffals in the faid fubjedls, who, 

K 



Sz ,0/ the Feudal Inv^ituri. 

by accepting hereof, agree to fuch fplitting and 
dinding, and confent to their holding under as 
many fuperjors as I the faid . or my 

forefaids {hall think fit to create, any law or 
quftoni to the contrary notwithftanding ; under 
lyhich condition and provifion this charter is 
graated by me, and coofented to and accepted 
* pf by the faid and his forefaids, and 

no otherway^, ro me hoidbn^' &c, 

3. Obligation on the fuperior to fell- (This 
will come in immediately before the claufe of 
regiftration). ** And in case the faid 
or his forefaids {hall at any time betwixt the 
fJate hereof and the term of find it con* 

venient for them to purchafe the right of fu- 
periority of the fubjeds hereby feued, then, and 
in that event, I hereby bind and oblige myfelf 
and my forefaids, on paynjent of the fum of 
L. to difpone and convey to the faid 

dr to his abovewritten, the whole lands 
and others herein contained, abfolutely and ir- 
redeemably, with all right or intereft which I 
have tisercin, to be bolden of my immediate 
lawful fuperior, in the fame manner and on the 
fame terms that I hold or might have held thQ 
fame myfelf.'' 
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g; Reftrimons on the kigbt ofPropertj, and 6B^ 

ligations oh the VdJfaL 

i . A claiife bf pire-iemptiori. This daiife will 
come in imiiiediatcly after the defcriptiori of the 
lands. ** Bvr i^nder this coNbirtoif always^ 
that iti cafe the faid or his above-* 

« « 

i/mtten fhall at any time be ihclined to fell or 
difpofe of the fubjedts hereby conveyed, they 
fhall be boiind, as they by acceptance hereof 
BIND AND OBLIGE, thcmfelves, firft of all, td 
offer the fame td me or my forefaids at the price 
of : Aha if he dt thfey flidll ftU, or in 

^y fhape transfer, the property of the faid Tub-' 
jeds, without firft offering the fame to us in 
manner forefaid, the faid fale or transference 
fhall be void and null; under whith exprefs 
condition thefe prefehts are accepted^ and not 
otherwife ; and which condition is hereby ap- 
pointed to ht inferted in the fafme to follow 
hereon, and in the future rights and inyeftitures 
of the faid fubjedls*" 

* 
2i A prohibition to fubfeii. (This may be 

« 

brought in before the claufe of regiftration.) 
** Declaring^ as it is hereby ipccially profided 

K2 



and DECLARED^ that it fhall not be competent to 
nor in the power of the- faid . to fub- 

feu, fell, or difpofe of all or any part of the fub^ 
jeds hereby feued out, ro be holden of him 
or of his forefaids, or of any other interjefted 
fuperior, J5irr ALiENARLr to be heM of and 
under me and my forefaids, as foperiors, in all 
time comings without prejudice neverthelqfs to 
the faid and his forefaids to grant 

fecurities upon the Torefaid property, or to ex- 
crcife any other a£k of ownerfhip which may: 
not be incontiilent with the maniier of holding 
hereby prefcribed/* 

3^ Reflridions on the nfe of property* 
(Thefe will come in after the difpofitive claufe.) 
** Bur UNUER this coiV2}/riOiv always, that it ihalt 
not be in the power of the faid or of his 

forefaids, nor of thofe deriving right from them, 
to ^xtQi or carry on within the bounds of this 
feu^ any brewery, tanwork, diftillery, or othei^ 
manufacture or chemical procefs, nor to ere& 
lime kilns, or fmelting houfes or furnaces for 
any purpofe, within any part the^reof, their 
right extending no farther than to the ufe of 
the fubjedt for the purpofes of agriculture, or 
for working and carrying off, in their natural 
and unwrcught ftate, the metals and minerals ; 

3 
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* 

VNDSR which condition this right is granted and 
accepted of by the faid and his fore-- 

faids, and not otherwife ; JN3 the fame is here-* 
by appointed to enter the faiin^s to follow here- 
on, and t6 be inferred in the future infeft meats 
ofthefaidfubjeds*'* 



1 1 
( I 
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4, Frovijions relative to the Entry of Heirs. * 

I. For infuring the vaflar» eiatry* (This 
will be inferred in the end of the deed« before 
the claufe of regiilratiofi). ** PROtiDiNO and 
DECLARING^ as it is hereby Pkorit>ED and db*^ 
QLARED^ that in cafe infeftment fhall iK)t h^ 
taken on the pre<iept of failne herein contained, 
and the inftrument of fafine duly, recorded 
within fix months from the date hereof, then 
and in that cafe the precept (hall become void 
and of no efTedt, without hurt or prejudice Xxy 
the other parts, of the deed, and which condi- 
tion (hall be ififerted in all the renovations of 
the feu-" 

a. For regulating the entry of an heir of eo^ 
tail. (This may be taken in immediatery be^ 
fore the claufe of regiftration.) ** And it. i» 
hereby d8CL4MJ£J>^ That in cafe the faid yafiai 
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Ihair at any future period execute an entail of 
the faid lands, then each of the heirs of tailzici 
therein fpecified, claiming to be entered in the 
fatd lands, and who fhall not at the time be 
neareft and lawful heir of line to the perfon 
laft entered and infeft therein, (hall pay for his 
or her entry, to me and my forefaids, a full 
year's rent of the faid lands, in the fame man^ 
ner that a fingular fucceiTor would do/' 

3. The objedl in thefe regulations is to fecure 
the entries of heirs and fingular fucceflbrs, and 
coniequently the relief or entry money : But 
another method has been devifed, which gives 
the fiiperior a claim ^independent of the entry of 
the heir or purchafer. An inftance of this will 
be found in the feu contradl, No. 2., pagfs 36.; 
and this claufe is fometimes in this form* After 
Ijpecifying the feu duty, it goes on thus : ** And 
FRQFiDED ALWAYS^ that if two years of the faid 
feu duties fhall run into the third unpaid, thefe 
prefents (hall thenceforth ceafe and become void, 
and the lands recognofce and return to me and 
piy forefaids : And also^ the heirs of the faid 
Bi paying L. the firft year of the entry of 
each heir to the poITeifion of the faid lands and 
others, over and above the current year's feu 
duty, and that whether they infeft thomfelve» 
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therein or not ; and each (ingular fuccelTor in 
the faid lands and others paying one whole 
year's rqnt th^eof to me or my forefaids for 
their entry therein as vaffals, without difcount- 
ing the faid feu duty in computing fuch yearns 
rent ; and which year's rent (hall be over and 
above the feu duty of the ciirrent year in which 
the purchafe is m;ade ; and the fame (hall be 
cjue by the purchafer, ^heth^r he enters vaffal 
or not/' 

• » 

« 

4. Renunciation of the cafualties. (This alfo 
may be taken in before the claufe of regiftration.) 
f' Antd further^ in cafe any cafualty Ihall fall 
from the lands being in non-entry» or from any 
other caufe, or in the event of any irritancy be^ 
ing incurred, then and in that cafe 1 do hereby 
bind and oblige myfelf, my heirs and fucceflbrs^ 
to renounce and difpone the faid cafualty, and 
to difcharge the faid irritancy to the faid 

and his abovewrittpn^fo often asjthe 
fame {hall happen to fall or be incurred, as t by 
the tenor hereof, and fer verba de prefentt^ do 
hereby renounce, difpone, overgive, ?^nd dif^ 
charge him and them thereof for ever. 
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II. Of ths Blench Charter. 

Blanch holding is one of the ftianners of hold^ 
Ing which is put in the option of a purchafer iii 
the cofnmon difpofition, when the lands are 
given to l>e held either of the granter s fiijierior 
fn the fame way that the granter hijnfelf holdsi 

« 

or blench of the granter, on relieving him of 
the duties payable to the fuperior. But the 
blench holdifig in this cafe liever goes further 
than to makt the fafine on the difpofition c^pty^ 
right to the propefty previous to the purchafer*s 
cijit4-y with th? fuperior, in the manner which 
will be afterwards* explained in treating of the 
pureh^ftr's title, ' Befides this, blench holding 
may appear in an original charter from a Tub- 
je9t ; and the general form of the charter, and 
the arrangement of the claufes, is ih6 fame ^b in 
the feu charter. TT^e only changes occur in the 
tenendas and reddendo ; and a fingle example 
will fufficicntly iiluflrate all that is peculiar to 
this deed. - 



Knopf all me» by thefe prefents, That I A., 
irritable proprietor of the lands and others af- 
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ter mcndosied, in considmrjtion of ^-^ertaia 
hm of fiK>My paid to mp by B«; of which \ 
hereby gra»t the receipt, H^frjs soi»s AumAT^^ 
J7X>, and mspoNBD^ at I by thefe prefents sMf^Lf 
ALIEN AT s^ and DiSPONJS^ to aad in faypurs ojf 
B., his heirs and afiighees whom^yer^ all: 
and WHOLE (h^e the lands are particularly de-r 
icribed)) lying in the parifli of and ihire 

of , TO BE HOLDEN AND TO HOLD all- 

and fundry the lands and others above fpeci-^ 
£ed by the faid B. and his forefaids, of and 
tmder me and my forefaids, immediate lawfdi 
fuperiors thereof, in blench fgrm, fee, and he- 
ritage for ever» by^ all the righteous meiths and 
marches thereof^ as the lame lie in length and 
breadth, with free ifh and entry thereto, and aU 
and fundry parts and pertinents thereof, freely 
and quietly, without any impediment whatr 
ever, FAYIVG therefor yearly, the faid B, and 
iiis forefaidsi to me, Wf heirs and fucceflbrs* 
for the lands and other$ above fjpecified, the funi 
of one penny Scots, in name of blench farm, at 
Whitfunday yearly,. upon the gi^ound of the 
iaid lands, if aiked only ; and these for all 
other burden, exaiftioa, demand, or fecular fer** 
vice whieh can anywif<$ be demanded forth of 
{he lands and others forefaid : fTMiCH land9 
#d4 f)tiifif$t with this charter^ and the infe^r 
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ment to follow hereon, I bind and oiUGBmt 
and my foreiaids to nrjiRRANT to the faid B. 
and his abovewritten at all hands and againft 
all deadly, as law will : And further f I here- 
by assj6n and transfer to the faid B. and 
bis forefaids the rents and duties of the faid 
lands, from and after the term of , 

which is hereby declared to be the time of the 
iaid B.'s entry thereto, and in all time comuigi 
with power to purfue for, receive, and difchargo 
the fame; htmjch assignation I bind znd 
OBLIGE me and my forefaids to. warrant from our 
own proper fadts and deeds : And I consent. 
to the regiftration hereof in the books of Coun- 
cil and Seffion, therein to remain for preferva«» 
tion ; and thereto conftimte; 

my procurator^ .&<;• And 
WURTHER^ I desire and rehire you 

jointly and feverally, 
my bailies in that part^ hereby fjpecially confti^ 
tuted, THAT^ on light hereof^ ye pais to the 
ground of the faid lands, and there gife and 
DELIFER to the faid B. or his forefai^ds heritable 
^ ftate and fafine, reaU a^ual apd corppra) poi^ 
fefiion, of all and btrolb the lands and others 

« . * - , - 

contained in the difpofitive claufe hereof, with 
the parts and pertinents thereto belonging, all 
lying and defcribed in nuumer foresaid, to bt 
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Adlden by them in manner abovewritteoy an^ 
rn^r by delivering to. the faid B. or his ^fQr^-^ 
faid$| or to his.or their certain attorney or ait- 
tomeys, in his or their names, bearers.- hereof^ 

earth and ftone of the ground of th? fai4 lands^ 

<* 

with ail other fymbols. neceiTaty ; a&d this ii> 
howife ye leave undone : Whic6 to do I com-^ 
mit to you, jointly and feVerally^ my full power, 
by this my precept of fafme directed to you for 
that effect. In fFiTNisss whermof^ &c; 



III; Ob the SASIUMi 



In the Roman law, delivery was neceflaiy td 
tranfmit, property J and, in the fale of land^ 
there was not only a fymbolical delivery, by 
earth and grafs ; but the feller went off* the 

iands, and left them . void for the purchaferj 

* . ' ' .» " • • " • » 

who entered into them, and took poiTeflion. 
n the fanie way, in . the fale of a hbufe, the 
houle was left empty by the feller, the puri 
chafer entered into it^ and (hut the door. 

There was thus botk a r^al and fymbolicai 
delivery } and we fee the fame cuRoms pre^ 

vailing in this country which prevailed in 

' * * ' ' , * i« 

Rome previous to the' dijGToIution of the empire, 
and during the ages which followed that event* 

■ hi ■ 
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In the RcHnan deeds which have been preieiv 
^rod to us, and in the forms of Mtf culfus, com- 
•piled iiijhe 7th centuiy; W6 hfeve 6videnee of 
the ^rigiiial pradlice ; -wl^Ie^ 4n tlie 't>€g€S, Bur^ 
^^ram?^ ^i' 55*, and B^fcHiF, tit. SaifiM, c. 3;, 
«s weH as in ancient deeds, we difcoverwh&t w^ 
the pwftke of <rfd in dib cojanteryt ' 

The foim^ of ddWerf, then, by- ^hich ii 
lale of lands was cooiplelted, mdft liaveiemain* 
ed nearif tbe fame, though the evidence oi thi^ 
form feems to have undergone fome changes ; 
for, in the Roman law, ^he delivery was prov- 
ed by certificates or mtkia^'^^^ the middle 
ages, this was done by the brevia tejlata^ or by 
the evidence of ih^ pares chrta^ — and Ihefe again 
Vere fuppTanted by the iriftmment of fkfine. 

Craig fays exprefsly, that, in the begiiining 
of the 1 6th century, infeff ment was givefi in the 
Highlands of Scotland, in prefenee of the pa-- 
res curU fSJid without writing ; that, even in 
the Low Country, in the beginning ' of that 
century, it was common for the vaffal to re- 
ceive a charter from the Tuperior^ in which the 
fuperior certified that he had invefted the vafr 
fal, and given him righf and pofleffion ; but 
thfit, by tihe end of that century, it had become 
common to take charters, and alfo precepts of 
fafine, '* and^ bcfides, ' to eftablifh the delivery 
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^ of po{&£ion bf a public inftrumeat'' But 
he (hows more (Irongly the iituation oi viattef d 
at that'tiM^^ t?hen he tells U9, L. ii. d 7. § 8., 
^Thac bSng fometimev eonfuked, AVhetber, 
^* when tb6 fiiperior aSfetted that h^ h£ld given 
^ &fine to the vaflal, that afck^wledgment, ot 
^- the ackf>2)wledgment of the bailie to the fam« 
^* e&eA, were equivalent to a fafine I I hav* 
^' ftnfwer«d): That I did not- think k fufli- 
*^ dent; for, were we to admit that the jc^ 
<« knowlecigtftent of the Isiperior is equiva- 
*^ lent^ there Aeter would be a fafine, nor woiiid . 
1^ there be oceafion for nc^ries; and this would 
•*open a idoor for innumerable frauds/* H« 
then goes on to fhow the neceffity for hav- 
ing an ihftrument under the hand of a notary^ 
proving the a£t of delivery. 
- From Balfour we learn that this point had 
been deeided in 1569, in the cafe of Ram-* 
lay, where an infthiment of fafine was requir- 
ed ; and, in Stair's time, inflruments of fafine 
were fo firmty eflablifhed in^pradice, that. 
Be tells usy B. ii. tit. 3. § 16., that they could 
be ftipplied by no other means of probation. 
^ Though the fuperior, with a thoufatld wit- 

^ nefTes, fhould fubfcribe all the contents ^of a 

* 

^ fafine, it woiild be of no efFedl to make a real 
** right without the atteft of a notary, in which 
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** lenfe die Tulgar maxim is to be tinderitbodi 
•* nulla fafim nulla terra^^ 

The period at which the inftrumeut of fafiae 
was firft introduced into th^ practice of this coun^ 
try has not been well afcertained. Craig: fuppofes 
the form to have been brought from England 
by James I. But the cuiloms and manners of 
the cllurchmen feem to ajBTotd a more cert^a 
means of communication ; and as notorial cer« 
tificates became commoa in this tountiy, it 
would feem that the inflrument of fafine had 
crept into praAice^.and at laft eflabliihed itfelf 
(notwithftanding the outcry agsdnft notaries) 
beyond the po£Bbility of a change. Befides^ 
were it of any confequence to ihow that this 
hypotheiis of Craig's is totally unfupportedg £r^ 
ikine has produced inftruments of fafine, one in 
the 1404, and the other in the 141 o (Appen- 
dix^ No. 3* and 4.) ; whereas James L did not 
return from his captivity in JEingland till the 

This» howe^per, is a point of very Uttle mo- 
ment» iince we know that for a long time the 
nature of the evidence required to prove the de-« 
livery of land was of a very flu^uating nature y 
and it was not much beyond the days of Lord 
Stair that the point was abfolutely fixed^ and 
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^e inftrumentof fafine rendered an Indiipen-f 
fable piece of form. 

But although this indruqient may be con- t 
fidered as a mere form, it is a form to which 
our law owes infinite obligations* It is to this 
form that we are indebted for the introdudion 
of our records ; and, what is at lead of equal 
importance, it is this inftrument that has given 

that admirable uniformity which pervades our 

* • • 

fyftem of deeds. 

Let us only fuppofe that natural pofTeflion: 
had been held fufficient, (and there were fome 
attempts at this in the 1628 and 1629, which 
were fortunately difcountenanced by the deci- 
iions of the Court ; Stair, B. III. tit. 2. § 6.\ 
that a difpofition^' for inftance, followed by 
natural pofleflion of the land, conftituted a 
complete title to the fubjeft, into what an end- 
lefs variety of forms muft our deeds have 
branched out? Look to the conveyancing of 
England ; obierve the different ways in which a 
right to land may be conftituted ; confider the 
^t€i of the different rules of preference by 
which thefe forms of conveyance muft be re- 
gulated, and you will then fufficiently value the 
reftraining influence of our fafine, which re- 
duces all our land rights to one form, and preT, 
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fcribes' to them but one Ongl^ rule of prefer^ 
ence. 

The fiifine is a notorial inflrument atteftang 
th« fymbolical delivery of land ; and as the 
form of the inftrument dq)ends on the a A c^ 
delivery* I Ihall mention in what that zSi con« 
fifts. The fupcrior appears by his bailie, the 
va0al by his attorney ; aiid thefe, alongft with 
a notary public and two witnefles, proceed to 
the ground of the lands. The . offices of bailie 
and attorney may be executed by fuch perfons 
as the difponee, or peribn in right of. the pre* 
!pept» may appoint, without ^ny formal nomi-^ 
aation; the bailie's authority is fufiiciently 
fan^oned by the bls^nk precept ; and the power 
of th« attorney is derived from the pofleffion of 
the deed* Being arrived on the lands, the 
attorney for the vaflal delivers the deed contain** 
ing the precept of fafine to the' bailie, and de^ 
(ires him to execute the oflSce of baiUary there- 
by committed to him.' The bailie receives the 
deed from the attorney, and delivers it!tQ the no- 
tary, to be read and explained to him and to the 
witnefles prefent* The notary .then takes the 
deed, e^iqpkips the nature of it ; that itis a char^ 
ter by fuch a one to fuch a one, of fuch and 
fuch lands, and reads the precept of fafme. The 
bailie upon this delivers the fafine, by giving 
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^arth and ftone of the knds to the attorney, or 
whatever other fymbols are required ; and this 
beiiig done, the attorney puts a piece of money 
into the hands of tlie notary, and fays, ** I take 
inftruments in youi^ hands on what has palled.'* 
1%^ ihftrument fellows this ceremony clofely, 
and^ieonfift&of the folfowing heads:' i. The in« 
vocation. 2. The date* 3. The appearance 
bf tfie parties. 4, -The narrative of the warrant 
idtt which the faflne is to proceed. -^^ Thei^- 
qmfitfon By the at<c>rney. 6* The acceptance 
tof the office by ihe bailiei arid his delivfery of 
the vfrarrant to the liotary. 7. The publication 
bf the warrant. 8* The delivery of fafine by 
the bailid to the attorney; g* The requiring of 
taftrtimei!its, 16. The place anfd calling of the 
wkneffes. Thefe ten Keada include all the parts 
of the inftirumenti and it is clofed by thedoquet 
of the fiotary and the fubfcription of the wit- 
heiles. . 



Inflrutnent of Sasine. 

In thb name of God. Amen. BM it knohtn 

» ♦ • 

"To ALL MEN by this preferit piibliC inftf umerit, 
Thdt upoii the - ' ' day of , » ^^ ^^6 

year of our Lord , and in the reign of 

bur Sbyefeign Lofd George the Thiird, by thd 
grace of God; King of Great Bruairi, Francd 

M 
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and Ireland, Defender of the Faith, the 
year, In presence of me notary public, and of* 
the witnefles fuhfcribing, cojtf p£^ji£i> perfbnally 
J. G., as procurator and attorqtey for Cr D;, 
whofe power of procuratory was fufficiently 
known to me the faid notary publiC) and pailed 
with us and R> S., bailie in that part fpecially 
condituted, in virtue of the precept of iafine 
after iaferted, to the ground of the lands ^er 
mention^t reipedively and fuccefiively, HAFr 
iNG and HOLDING in his hands a feu chjrtbr 
made and granted by A«B.^ of the date under 
written^ and contaiuing- therein th« precept 
of fafine ^cer inferted ; Br which charter the 
iaid Ai B« ^oxiy, alienated ^ and in feufarm 
DISPONED^ to and in favour of the iaid C, D. 
Efq.y his heirs and affignees whomfoever, heri« 
tably and irredeemabtyf all and ithole ih^ 
lands of (here the lands are taken from th^ d^T 
pofitive claufe), all lying within the parifli of 
and iheriffdom of ^ to be holden 

in manner and for payment of the feu duties 
and others mentioned in the faid charter, as the 
fame in itfelf more fully bears j which fell 
charter, containing the precept of fafine above 
mentioned and after inferted, the faid attorney 
preiexited to the faid baUie,^ and defired him to 
proceed to the execution of the office of bailiary 
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thereby committed to him, by giving fafme t6 

the faid CD. of the lands and others above 

mentioned, in terms of the above charter and 

precept of fafme therein contained ; WHiCHr de- 

SIRE the faid bailie finding to be reafonable, he 

received the faid charter into bis hands, and de« 

livercd the fame to me notary public fubfcrib- 

sng, to be read and publifhed to the "virltnefles' 

prefent, which I did accordingly ; and of which 

precept of faline therein contained the tenor 

follows, in thefe words : *' jiNp eurther^ I DEr 

•• SIRE and REZJftRg you 

^ jointly and feverally, my t^aifies in that part,' 

*• to the eflfea after fpedfied, hereby fpecially 

*^ conftkuted, that, immediately on fight here^ 

^ of, ye pafs to the grounds of the lands and v 

** others above difponed, and there, refjpcdive- 

** !y and fucceflively, the one after the other^ 

•^ you give and deliver heritable ftate and fa-^^ 

^* fine, a£tual, real, and corporal ponHIlon to 

^* the faid CD., or his foxcfaids, of jUl and 

^ FTHOLE the lands and others eohtained in the 

^ difpofitive claufe hereof, with the parts and 

** pertinents thereto belonging, all lying and de- 

^^ fcribed in manner beforementioned, to be hol^ 

^ den by them in manner forefaid, and for pay« 

^ ment pf the feu duties above fpecified, and tha^s 

^' by delivering to the faid C D., or to his fore^ 

IVI2 
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Uadh or to hh or their certain atti^oej oi at^ 
torpeys, bf af prij hereof, of earth and ftone of 
^Vthq ground of the faid lands, refpeAivHy, 
** wkh all pthier fyn^bols neceffafy j apd this m 
'^ now^ya;ye leayQ undone ; the which to dp^ J 
*^ commit Jo. you ^jointly and fevcrally^ my iull 
** power, by ^his my precept of faline, diceQ^d 
" to you fjpr (}iat: effect. In witnefs whereof I 
*^ hav^ fpbif ][ib^ th«ie prefentSi wri(t^ on thia 
*y and thr^ twp pr(Bcedii?g paj^ea pf ilan^ped yel* 
'* lum, hy 3S» ,F, ' apprentice ?ft G. H. clerk tci 
'' the fignet, at Edinl^ghy the twenty<-£6urtb 
** day pf N^rc|). one thouiand feven hundred 
apd ninety-i^yeq year«^: before thefe witnefies, 
J. J. my Servant, and t^^ ^aid £• F. (Stgi^ed) 
V A. B, 5.»Fj witnefe, J. J. witnefs/' -/^f- 

» 

T£it R£^j>fNQ i^nd PVBL19H1N0 of which char^ 
ter, and prec^t of faiine therein contained and 
above inierted^r the faid bailie, in virtue thereof^ 
and of the pfl^e of bailiary th^eby committed 
to him, gj{fe ktiA DELiFERRD to the faid C D« 
heritable ^tat^ and sjsin^^ ad):ual, real, and 
corporal possessions of all and whole the. 
lands apd others forefaid contained in the iaid 
charter ; . and ^r hat by delivering to the faid 
attorney of earth and ftpne pf the ground of the 
faid lands, refpe<aively and fucceffively after 
others, after the form and tenor of the faid i 

charter and precept of fafine therein contained, 
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fen^c ^f, jv* Fk »nd J- J^ ; hath w«i» »»jEd«n- 

cefeoSy ac notarius^vhlkus^uBoritaU regaU^ c^ 

perDominQs Concilii et SeJJioms^ fecun^pPl^^ 
mtrem a&i patliamenti admiffui^ quia premijffit 

1fHUuPfag0rmHuryMJkne^U:y^^«f^mp 
, . natii tefiih/ frefw pfirJqjiali$p^Jntexfvi, ;: faqH 

{ Veritas prohat^'% omnia tl fin^ula pramffa^ Jic Ji*ri ^t dici, pidi, 
G/H. M P. Sjiivi et-audiviy ac'tn notam^pi^ ideoque ho& 
^•T^Moiin^. • prifini publicum' inftrftmentum manu oKend ^©r, 
J* J* «wf«f)fr«^^ if ^ oatvf fha^ fdied up ti«i tonks^ ib mfl 

written entirel]r,i)y hiaifell'^ *' xmium; fv#a|"} 
fuper banc et d'uas prcecedentes paginasperga^ 

mtme dtbite imprejffie^ fideliter firiptuth t Jb'Ai^ 
*g»nfici^ et in lmftcpiM$dii^hmme99i'jip*fiM 

' - ^^Jp*^V^ f^mint ^t ^t^gupmifff^nfeffJUfnh 

tt confutti^ JUgumvi et fujffiripfi^ injiifm^ X9^ 
if tejlimonium sferit^tif omnium ft JbiguJarum 
' pramiffbrum rogatui et requijitus. 
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T^ inftrument is written upon parcHment 
properly ftamped, and when it is written book- 
trays, is figned at the bottom of each page 
by the notary (who adds the letters N. P. for 
Ae w<^s' Natarius PuUfcus after hb name), 
and by the n^o witneflev. With regard to the 
doqoet anncced to (he inftrument, the notary 
wifi follow the ftyle in his commiffion; and the 
motto whidi he has chofen, and Which is' alfo 
there expreflbd, will be ufed in authenticating 
the fafine. Wi&in 4o days from its date, the 
fafine mufl: be recorded either in the pai^cular 
regifter of the fbire in which the lands lie, or in 
the general regiftfr of fafines* 
. Wb^n the fafine is £^ven in tq be recorded, 
the .names of the parties and of the lands, and 
the day and hoiir of prefenting it, are entered in 
4 minute book, and the entry figned by the 
perfpn who giyes it ^n, and by the keeper of 
the recprds. It |S the dat^ of this entry, and 
not the time of copying the iafine into the re- 
cord, by which the recording and priority of the 
iafme is judged of. The fajine is afterwards 
^pi^d into th^^egifter ; and, if it b^ a bu(inef$ 
requiring much care, it wouId.be proper for the 
petfon concerned to compare the fafine with the 
copy in the record. The fafine, after being 
recorded, is letumsd to the perfon.by whom it 



c< 
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Was prefented^ with a marking in thefe terms : 
** At Edinburgh the dajr of April ^ , 

** years, thi? fafinc was prefjexked by E. F. 
^^ writer in Edinburgh, and is regiflered ixk t^e 
^^ 425th book of the new general regiiler of is^j 
'^ fines, reved}oiui,&c, and on the aSyth, 288tht 
^' aSgth^^nd 190th leaves of the iame, confcufm 
^ to,t^e ad of parliament made thereaoent in 
-June i6x7« by me, fubfUtute to A. IL, de- 
** pute to Mr. A. 3*> clerk to and keeper of.th^ 
« Ikid rcgiftcr. (Signed) W. L/' , 

ThQ form of the inftrument which I am pir- 
fenting to yoi^ in this fedion, is the itijR:rument 
iu:9ceeding on an original charter* The changes 

tliAt take place on this form, when it pro** 

• 

ceeds on a difpofitton to a purchafer, or in fa« 
vour of one acquiring right , to an unexecuted 
precept, or on an heritable bond, or on a crown 
charter, or on an entail, will be fully explained 
in their proper, places. The only change on 
our prefent; form will arife from the inferting of 

the conditions contained in the charter ; and of 

> ■ . * » 

this few iixRances will fuffice. It is in the nar- 
rative of the warrant only that any change takes 
place^ and I take the iuftrument of fafine on the 
^e^ charter, pjigc 55. 



•> - ' 
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JfN THE kAME 01^ OOD^ AMEN, &C. &C. HATTNG 

zxiAbolding m his hands a chakter of tbelandsi 
and dth^rs herein after mentioned, of the datc^ 
atfd' Cotrtaking* the prefcept of fafine herein iftcr 
itiferted, made atid granferfby A. diike of B., &c, 
&d, fiiperfor of the !ands afterriierttion^d; in 
fitvottrs of the faid H. G., his heirs male and 
atiJgnttes, AND kr which chatter the faiid nable 
tfnke, for thef rtttfSrts atiid orf a recitstf of the deeds 
and judicial proceediiigs therein mendotted, 
CAFE^ GRANTED arid DISPONED^ add for himfetf 
and* hi^ hefrs and fucceflbrs perpetually cohfitm- 
etf, tcrthe Md H. O., his'heirt male and afligtte« 
whbmlbever, heritably and irfedeehteibly, Ati 
ahd- H^ttatt: the fands ttti othersf underwritten, 
^1. (hefre the lands were inftrted a« b the dif- 
t)6fit}ve el Aife of the charter), Lyiiig^ withi nr the 
pdtHh <tf ^d fhire of j BV<i 

nrtTJt ind tsndeA the iuRDEN and j^kmiECEXo 
M. N. Efq., of riiaking and ufing ar road of 
ftfet^idefhroughtlh^ faid lands, as prefetred to 
titth in i lettet from the faid A. duke of B., 
dated' ; jifrjy liECtJRiN'G.thstiii^ Ms 

G. H.' and his forefaids, and the teriints anc^ 
poflelfoM of the Utidk hereby 'dffpHn^d, fhall irf 
time coming haye no right" to- Gt fertrliojlife t)f8/ 
the woods growing on the dther lands and eflate 
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belonging to the ikid duke, or any plrt therrof^ 
hot feo the thuteurea of any ]iart of the faid 
dulce^s profyertjr, nor nixj other duties or ferviceat 
fiirdi tfaeteofi upon zvtf pretence whatever, to 
Me ttOLl^MN* of the ikid noble duke and his heirs 
of tailzie in the eftate of B^ in feufafm, fee, 

and heritage for ever^ in manner meddoned in 

* 

the faid charter^ Sat p^^yment of the fam of 
(here the obligation to paj the feU duty was in* 
foted^ in the terms. of the charter) ; and that 
thej fliaU free and reliei^C the faid duke and his 
forefai<l9 of all ceilbs^ raintfter's iUpend, fchooI« 
aiatfter's iklanea, and othtt- burdens whatfoerer^ 
ux^pofed or to be icnpo&d Oit the faid lands, and 
{hail anfvret at the iaid noble duke's bdron bai« 
He courts^ when lawfully dted thereto : irHiCR 
CEARTESi the fdd attorney ptefented to the faid 
Wtie }*' lUid facn^ in common form, with this 
taiiatiOii ottly^ th^t fafrne: Was given to the vaf- . 
fal ^ WiTM jiHO ONHEk the burdens, reftrta^ 
^ tiOBS, and declarations before mentioned } to 
^ EM BOLMor of due faid noble duke and hia 
" farc£dda in fea£itnnir for payment of the faid 
'^ feu duties^ and performance of the other obli-> 

* Thift paft of the ckMt^r U not ufually narraud Jn the fa- 
fine, nor is it neceflkry in order to render thefe real burdens ; 
they are conftitaeiii parts of the feudal contrail and^ iodependeat 
of the force of the fafiac, are exigible by the fuperior: Yet fitu- 
iiUons may occur in which they would be of ufe. 

N 
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** gations before written, all herein holden asf 
** repeated ; sAFiNa always to the faid noble 
*' duke bis own right,, and the right of any 
** other perfon, as accords. Whereupon^ and 
^ upon ALL AND suNDRt the premifies, the faid 
^^ attorney afked and took inftruments in the 
^' hands of me notary public fubfcribing. These^ 
^ THING& were fo done/' &c. 

to 

The changes on the form of the inilrument 
eonfift principally in the narrative which you 
give of the warrant, where the ilyle and words 
of the warrant itfeif Should always .be clofely 
followed. In the common cafe it is unnecef- 
fary to infert the conditions of the charter, 
and it is only where it is required by the 
terms of the deed that they are inferted. Where 
this is the cafe, the change, as it arifes from the 
conditions of the charter, will eafily be made ; 
and of this I give you the following example : 
It is the fafine on the chaster from the^town of 
Edinburgh to their vaflals ia the new exteddecf 
foyalty, the conditions of which you have on 
page 39. 



•* In the name of God^ Amen^ &c. &c. eav- 
iNG and holding \vl his hands » charter of 
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the date aftermentioned, . containing dii the end 
thereof the faid precept of fafine made and 
gFanted by A., Lord Provoft of the city of 
£dinbui^h, B. C D« and £., Efquires, Bailies; 
F. Dean of Guild, and G, Treafurer ; and alfo 
by the remanent members of council, as repre* 
fenting^e community of the faid city ; wubke^ 
^r, for the "caufes therein exprcfled, they, for 
themfeives and their fuqceffors in office, Cjirs^ 
CRJNTBD, and in feufarm perpetually dispone 
JSD^ to and in favour of the faid L., lus heirs 
and afiignees, heritably and irredeemably, jiiL 
and fFHOLB (here thefubjed: is defcribed) ; all 
^nrhich fubjedks lie, by anne:Kation, within the pa«- 
rifh of St« Giles, royalty and &eriffdom of Edin*^ 
burgh, together with all right and title which 
the faid Lord ProToft, Magidrates and Council, 
or their predeceflbrs or fucceflbrs in office, had, 

iiave, or could claim c^ pretend thereto in time 

... » 

coming : PROFinma alwats and declaring^ 
as it is by the fjud charter PRoriDED and declare' 
BDj that it ihall not be competent to, nor in the 
power o£^ the faid L. and his forefaids to fub< 
feu, fell, or difpofe of all or any part of the 
piece^of ground before mentioned, and houfea 
and others now built thereon, .to be held of 
them or their forefaids, or of any : other inter-* 
jefted fuperior, but allenarly to be liDldenx)f 

N2 
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and under the fsdd Lmxi Proroft, Magi ft rit g t 
and Council, and khMr fttcceflbrs ia ofiee, at 
fup^riors^ i|i all dma coming, without pnyudioe^ 
jieverthelds, to the faid L» and his forces, to 
grant feci^rilks upoq tt^ie fbrdaid prpperty, or 
to exerci(e any other ad of oarncrfihip ivkich 
might not be inconflfteat with the manner of 
fadding thereby pixfcrifaed Anp aa die iaid 
ground is part of the extended royalty, the £ud 
Lord Provoft, Magiftrat^s, and Town Q>uneil 
pf the city of Edinburgh, dp by the faid charter 
jXBCLAJftE^ that the faid h* and his forefiods are, 
in virtue of the ^id charter, enttded to the whole 
privileges of royalty, in cpmoum tnritl^ the other 
inhahitams of the city of Edinfaiurglu j^nx^^ 
Ljisrir, it is by the faid charter j>ECZ4^Ep^^tiaX 
if the f^d L. Of his foreiaids ihaU oontert the 
fuhjefSs built on the iaid piece of ground into 
hreweiies, or do. any other ^Gt os deed tp infisv 
a claim of thidage^ theii the faid L.. and his 
foreiaida were to Iree and rdieye the faid Lord 
ftawo^y Magiftrates and Council, and their fuo^ 
ceflbrs in office, the fbrefaid piece of ground 
and fubje^Els built thereon, and feu duty payable 
i^or the fii^me, of and from the payment of all 
ixii|iiltures which c&Ofld be c^itned &rth thereof, 
er payable to any mill to which the fame mayr 

have been ailiided : ro £e hojudmn m 

• . * • ...» .. . . . ■ . 



Of tk F^idal hivcj^ihtre. 109 

r payiaeiit df tbe feu cbsty paFticu]a]i7 
nied ia the &id charter, is the iame^ coa- 
datife c^irramndice. the faid precept of 



lafioe, ^nd feverai other danfes, ia ttfdf mora 
fully faean* Which charter^ containing tn 
the end thereof the laid precept of faiine, the 
faid procurator and attorney fbrefaid exhibited 
and prefented to the iaid fasulie f and fo on, iQ 
common form. 

Thefe examples will fnffice &r the fafine on 
the original charter. In gmng diredlions to the 
notary in the countiyy it will be proper for th« 
mau of bafine& to confider whether die lands 
ftand in iht perfan of the iuperior, upon one 
or more fets of titles, becanfe if the parcds of 
which the lands confift have come by feparstQ 
tides into the perfon of the fuperior, it will ere* 
jite a difcontiguity, whidi reqmres the a^ of 
gyving inSeibncnt to be performed on both par« 
cds c^ lands* In the fame way, if the parcels 
are naturally difcontiguous, that is, do not lio 
in conta&9 but haye other parcels fituated be*^ 
twixt them, the aft of infeftment muft alfo be 
repeated on each feparate parceL Where the 
&bjeds are difi^rent, and require feparate fym? 
bols, as lands and fifhuigs, there, too, feparata 
^<^ pf iiiSBfonexit muffc be given, and tibe »p« 
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prbpriated fymbol of eaqh fubjed attended to» 
The notary (hould alfo be direded to have the 
ceremony performed. before funfet, and to mark 
in the inftrument the hours of giving fafine ac- 
cordingly : not that it has been fixed that the 
drcumflance of infeftment being given after 
funfet would invalidate the fafme, but it is better 
K> prevent the poflibility of a quedion. 

With regard to the fymbols of pofTeffion, 
thefe follow very clofely the nature of the fub- 
je£t to be ^ transferred, as, earth and ftone for 
lands ; earth and ilone, with a penny money, 
for an annu^drent out of the lands ; <:Iap and 
happer for mills ; net and coble for £fhings; 
a. handful of grafs and corn for teinds; th< 
Bible and the keys ^f the church for a patron-^ 
age; and in burgage fubjefts, the hafp and 
ftaple kA the door of the houie. Thefe fymbols 
are.generally exprefTed in the precept of fafine, 
and. then the notary can be at no lofs. It may 
bappen, however, that the precept trufls to the 
general expreflion contained in it, of *^ all other 
^* fymbols ufual and necefiaryj'' and therefore 
in all cafes the notary ought to attend carefully 
to. the nature of the fubjedls of which he is to 
give in^ftment, and to infert. in the fafine the 
proper and neceflary fymbols* 

You will find in collcftions of fkyles, inflru** 
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ments of fafine propriis manibus .-But thefe muft 
either proceed on a charter or warrant figned hj 
the fuperior; and in that cafe it would be 
wrong to confound the form by giving iaflne 
propriis manibus^ when the common form is fo 
eafily cbmplied with. Or this form muft pro- 
ceed without any previous warrant, and depend 
for its tfk€t on the fubfcription of the fuperior 
or granter adhibited to the inftrument of fafine^ 
a form of obligation which ought by no means 
to be trufted to ; and therefore I ihall not de* 
tain you by laying an e^tample of it before you^ 
but only give this caiition, that when fafine pra^ 
priis manibus is reforted to, the name and defig* 
nation of the writer of the inftrument, with the 
other conftituent parts of the tefting claufe ufed 
in deeds, muft be. inferred in the clde of the 
inftrument, immediately before the doquet, and 
the witneiles muft fee the fuperior or grantee 
adhibit his fubfcription ; whereas, in ordinary 
fafmes, they are witnefles to the matter of fa€k 
recited in the inftrument, not to the notary'a 
fignature. 
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OF THE PURCHASER'S TITLE. 



ami! 



In the preceding title I have given the deeds 
hf which the property in land is conftituted, 
and in which the feudal idveftiture confifts. 
In the prefent title I ihali give thofe deeds by 
which property is transferred to a pnrehafer. 



The otigi!iaI right iil land is given by a char^ 
ter; but when that right is transferred to st 
purchafer, who is to con^e into the plaee of the! 
original vaffal^ it is by a dlipc^tion that th^ 
transfereifiee is made. The form of this cKfpo-* 
lition has Tuffered very confiderable changes ; 
and it is only by attending to its hiftory, that 
the nature of this deed can be properly under-t 
ftood. 

It is not very clear what the power of pro- 
prietors was, with regard to the difpofal of theif 
landed property, in the early periods of our 
law J but if this power was then extenlive, it 
came afterwards to be very conflderably cb:cum« 
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&ribed« The reftridioob under which proprio^ 
tors laboured, wofe principallj from the want 
of all means by which a fuperior could be forced 
<Q receive a new vaflkl ; from the dangers to 
which a fubvaflal was expofed by the expiry of 
procuratories of refignation and precepts of fa^- 
line oil the death of either of the parties ; and 
from the cSc€t of private and latent infeft«- 
meats. 

At that time there was a mutual contrafl en- 
tered into betwixt the feller and purchafer, and 
the fell6r granted two charters and two pre<^ 
cepts of fafitie. The purpofe of the contraQ: 
was to give the purchafer or his heir an adioa 
ag^nft the fellw^ or againft his hdr, for a re« 
newalof the charters and precepts, if that fhould 
Itave been rendered neceflary by the death of 
either of the parties ; and, on the other hand, 
to give the fdler adllon againft the purchaier or 
his heir for the price ; fmce at that period, amidfl: 
th^ dangers to which a purchaier was expofed, 
ht would not have been in fafety to have paid 
the price at the time of entering into the tranA 
aftion* Of the charters, one was a charter aji 
^tfuperiwe fuo, called alfo a public right, by 
which the purchafer was to hold of the feller's 
fuperior ; the other was a charter defe^ called a 
hafe or private right, by which the purchafer 

O 
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was to htild of the feller. Upon this laft char-- 
ter the purchafer took infeftment, which carried 
right to the property of the lands» and fo he 
was fecured againft the poilerior adb* of the 
feller. He then endeavoured to bargain with 
the fuperior for an entry, and that being con- 
certed, he either refigned the lands on the pro- 
curatory in the charter granted by the feller, a 
fsy and obtained . a charter of refignation fronoi 
the fuperior, or he took infeftment on the pre-, 
cept in the chapter, afcy and obtained a charter 
of confirmation from the fuperior, and in one of 
thefe ways he completed his public right, by 
which he carried both property and fuperiority. 
To have confirmed his own bafe right, proceed- 
ing on the charter of the feller, defe^ would not 
have attained the objeft ; for that charter was 
intrinfically bafe, and could not, by an^ aft of 
the fuperior's, have beea rendered a public 
right. 

Such were anciently the forms by which 
lands were conveyed to a purchafer. It was by 
gradual ileps that their tranfmiffion was releafed 
from the dangers to which it was then ex-« 
pofed, and that the forms of tranfmiffion were 
rendered fimple and effedtive. The firft reme^ 
dy was given by the adt 1496, which was ion 
tended to fecure creditors, and tp enable them 
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to force an entry from the fuperior* The pur- 
chafer from that time appeared in the charadler 
of creditor ; he led an appriiing on a trud bond^ 
and obtained as a creditor what the fuperior 
refufed to give him as a purchafen The confe«« 
quence of this was to render the entry of pur- 
chafers a much lefs difficult negotiation. 

In the 1540^ it was enaded (by (latute 105 
of that year), that natural pofleflion by occupy-* 
ing the lands, or civil pofTeffion by drawing the 
rents for the fpace of a year ai\d day, excluded 
all latent fafines ; and the eflablifhment of the 
records in the 161 7, completed that fepuiity 
which the operation of the a<St 1 540 had begun ; 
fo that it had then become fafe for a purchafer to 
pay the price, and of courfe his part of the mutual 
contract was no longer neceffary. This reduced 
the contraA to nearly its prefent form. It be- 
came an unilateral deed of fale, containing an 
obligation on the feller to grant the two char- 
ters afe and deje^ at the fame time that it con- 
tained a precept of fafme for infefting the pur- 
chafer. Now, as either of thefe infeftments 
might have been obtained through a fafine, it 
feems to have occurred to men of buiinefs, that 
by leaving the nature of this precept, and of the 
infeftment following on it perfectly indefinite, 
it might be conftrued into the one kind of in- 

Oa 
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feftment or the pther, according as the fitiuttioit 
of matters ihould render it neceflsuy* Thi» 
pradiklce accordii^ly wept on, and the notion 
gained ilrength^ till, in the 1680, the point 
eame to be decided by the Court o£ Seffion*. It 
was then fixed (Stair, X5th July 1680; the 
Bifhop of Aberdeen), that an infeftmeat taken 
in this indefinite manner might, in the option 
of the receiver, be conftrued to be a public oi 
private right, a^ he found moft coavenient for 
himfelf» 

From this time the form of the di^ofition be^ 
eame what we now fee ^ a deed of fale, con- 
taining the neceflary claufes for conftituting the 
purchafer's right ; an obligation to infeft the 
purchafer, a me or di me ^ a procuratory of re- 
fignation for completing the public right hy 
refignation, and an indefinite precept of fafine^ 
which may he the foundation of a bafe or of a 
public rights according to the will of the pur* 
chafer. 



The order in which I mean to arrange the 
deeds which relate to the title of the purchafer, 
is to give, I .. The preliminary deeds, fuch ^ 
minutes of fale, articles of roup, &c. 2. The 
dirpolition to flrangers, with the changes tha£ 
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take place on it* 3. The deecfo neceffaFy for 
completing the puichafer'a title ; . and, Iqfi^f 
The varieties in this deed, arifing from the ftatt 
of the parties, c»r the nature of the fubjeds. 



I. Of the PRBLIMINART DSEDS. 

Thefe deeds confid of the inventories which 
are neccllary to ihow the date of the tittes } of 
the miffives and minutcis of fale which are 
fbmetimes required, and of the articles of roup 
on which the eftate ia brought to public roup* 

!• Oftbt hventery^ 

The firft objed of the man of bufinefe, for 
the feller of an eftate^ is to arrange the title 
deeda of the eft ate, and to make up an invento* 
ry of them, that the nature of the feller^s title 
may be known, any defeds in it fupplied, and 
any farther engagement avoided, than what the 
feller is able to implement. This inventory 
may be made up either in the common way, by 
taking the deeds in the order of tk&iQ without 
any explanation of them ; or if there be any 
intricacy in the titles, the inventory may con- 
tain an explaoatioA or hiftory of the eflate, aQ4 
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then a fimple enumeration of the titles belongs 
ing to each parcel. But I fhall explain this by 
an example. 

In FEN TORT and State of "Titles of the lands 
andefiate of , belonging to A. i?., Ifq. re^ 

f erred to in the articles of roup and fale of the 
faid eftate. 

The eftate which is to be expofed to fale un« 
der the articles of roup above mentioned, con- 
fifts of three parcels of lands, of which the fol«- 
lowing is the defcription, as contained in the 
title deeds. 

\Jl Parcel of Lands. 
(Here the firft parcel is defcribed, as in the 
titles.) 

id Parcel of Lands. 
(Here, in the fame manner, the fecond parcel 
is defcribed.) 

3^ Parcel. 
(Defcribed in fame manner.) 

* The I ft and 2d parcels of the lands above 
defcribed belonged to John, and were held by 
him of , for payment^ yearly, of the 

* This mtroduftory view of the titles is not common j but 
where they are at all intricate^ it will certainly be ufeful* 



Of the Purcbafer^s Tttk. 119 

fum of 50L Scots, at two terms in the year, 
AVhitfunday and Martinmas, by equal portions, 
in name of feu duty, and doubling the faid feu 
duty at the entry of each heir to the fai^ lands, 
and that for all other burden, exadlion, or fecu- 
lar fervice whatever, Thefe lands were after- 
guards fold to James, and brought to a judicial 
iale, alongfl with his other lands and eflates. 
At the judicial fale they were purchafed by 
George, by him fold to William, who again 
fold them to the faid A, B., Efq., and C. D., to 
each one half. 

The half fold to C. D. was conveyed by him 
to Mr. Farquharfoii accountant in Edinburgh, 
in truft, for behoof of his creditors, and fold by 
IMr. Farquharfon at public roup, alongft with 
part 3d, to E. F* writer in Edinburgh, who con- 
veyed both fubjeds to the faid A. B., Efq. 

Titles common to Parcels j/f and 2^, 

No. I. Precept of glare constat by ] 

of the lands in the two firit parcels, in favow 

of John, dated 10th July 1729. 
9. Sasjne following thereon, in favour of John, 1 

dated , and recorded 

^. CoNTJt4CT of sale betwixt John and Jame^, 

CQut^nin^^ an obligation to infeft, a me velde 
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mi^ with procuratory of refigaatioa and pre- 
cept of fafine, dated 
4* Sasine in &vour of JameSp proceeding on 
the iaid contrad^ dated and recorded 

Titles of Parcel ift. 

I. Decreet of sale in favour of George, 
dated 

a. Disposition and assig^tation thereof by- 
George to William y dated 

3. Agreement betwixt A. B. and C. D., agree- 
ing to purchaie the lands contained in parcel 
I ft and sdy and to divide them betwixt them, 
dated ^ recorded 

4. Disposition of the lands in parcel ifl;, by 
William to A. B., containing a conveyance to 
the decree of fale, No. u^ and iubfequent 
writings, in fo far as they relate to the lands 
conveyed, dated 

5. Charter of confirmation and sale by Z. 
fuperior, confirming James's bafe infeftment, 
No« 4.9 and difponing the landd to A. B., in 
terms of the decree of fale. This charter 
contains a precept of iafine^ and is dated 22d 
February 1771. 

6. Instrument of sasine following thercbni 
dated , and recorded 

3 
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TtiUi of Fared td and iJ* 

No. I. PRiirciPjti jjTs POSITION hf the faid * 
Willkm to C. D., of the lands in parcel 2d^ 
containing a conveyance to the faid decree of 
fide ; dated 1 7th December i jyo. 

ft. Charter 6f confirmation arid sale by 
the faid Z., fuperior, confirming James's bafd 
infeftment, and difpdning the lands in parcel 
2d to C D., in terms of the decree- of fale^ 
dated 2 2d February 177I. 

3. Instrument of sjtsiNE following thereon,^ 
dated , regiftered 

4i Trust joisposition by C; D. to Alexander 
Farqtlkarlbn accountant in Edinburgh, of the 
lands in parcel 2d and ^6^ and of other lands^ 
in truft, for his creditors, arid containing an 
obligation to infeft, a me and dc me^ procura- 
tory of refigriatidn and precept of fafine, 
claufe of abfolute warrandice^ &cc.^ and dat* 

cd 

5. Sasjnb thereon in faVoUr of the truftee, 
dated , and recorded 

6, Extract disposition by Mr. Farqulxar- 
fon the truftee, in favour of E. F. writer in 
Edinburgh, of the lands contained in parcels 
2d and 3d, containing obligation to infeft, 
a me and de mdy with procuratory of refigna* 
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tion and precept of fadne, aflignation to the 
claufe of abfolute warrandice, &c. dated 

, recorded in the books of Seffion, 3d Au- 
guft 1776. 

7. Disposition and assignation by the faid 
£• F. to the faid A< B^ Efquire, of the faid 
two parcels, dated . 

8. Sasine in favour of A. B,, following on the 
precept in No. 6., to which he has right by 
the aflignation in the preceding article, dated 

, recorded 
p. Charter of confirmation by Z., the fu- 
perior, in favour of A. B., confirming No. 4. 
and 5. and fubfequent articles, in fo far as 
they relate to parcels 2d and ^d, dated 
N. B. All the articles in this inventory will be 
delivered up to the purchafer, excepting Nos. 
and , which contain other lands ; and 
thefe will bp made furthcoming when want- 
ed.> • • 

What is contained on this and the thrfee pre- 
ceding pages is the inventory of the title deeds 
of the eft ate of , referred to in the ar- 

ticles of roup of faid eftate, figned by the faid 
A. B. of this date. ' In witnefs whereof the faid 
A. B. has fubfcribed thefe prefents, written by 

at Edinburgh the day of ^ 

before thefe witnefles, , *■- 8cc. 
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This form of an inventory is proper only for 
particular cafes ; where, for inftance, the eftate 
confifts of different parcels of lands, defcending 
from diflferent authors, as in the example I have 
given. In fuch cafes, the eife£t of it is to give 
a general and connedled view of the titles to the 
man of bufinefs who may have occafion to go 
over them, and which is an infinite faving of 
time and trouble ; for with this index, in place 
of reading over every paper in a long progrefs, 
he is enabled at once to turn to the material 
parts of the different deeds. It is indeed a ge- 
neral rule, which ought to be carefully attended 
to (in preparing the ^ inventory of a progrefs), 
That as much of each deed ought to be narrat- 
ed, as will ihow whether the progrefs has been 
regularly deduced : and with this general rule I 
jhall leave this fubjef):. 

2. Miffives and Minutes of Sak. 

Cafes may no doubt occur, where a fale is 
agreed upon under fuch circumftances, that it 
cannot be inftantly finifhed by the execution of 
a difpofition ;' and where it may be defirable to 
have the parties* bound, fo as to prevent either 
• • P 2 
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of them from refiling. This may be done by 
the interchange of letters, or more formally by 
& minute of fale. In the caie of letters, they 
ought each to be holograph of the granter^ or 
they fhould be executed according to the fo* 
lemnities of the a(fl 166I) in this form : ^^ And 
^* I have fubfcribed this miflivc, written by 
^* before thefe witndSes, alid ' 

^' and I am, Sir^ your moil humble fervant, 
•* A. B. ;" otherwife diey do not bind the par* 
ties. They do not require any very prdtife 
form ; but the following: points ought to be at- 
tended to : On the one hand, the period of the 
payment of the price, and firom what term it it; 
to bear interefl, and the fecurity that is to be 
given if the price ihould remain unpaid ; on 
the other, that a difpplition, with all the uiual 
claufes, fhould be granted, a progrefs produced, 
incumbrances cleared, the term of entry fixed, 
the period at which the public burd^^s are to 
affe(fl the purchafer, and the nature of the war-? 
randice, with its exceptions, fpecified. 

The letters ought to be fo expreflcd, that 
each letter will aflGprd evidence of a completed 
bargain, and contain the terms of the Agreement 
on both fides. 
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Letter ly the Seller. 

Si R, JEdlnburgb^ 3 \Ji March 1 797. 

As I have agreed to fell you the lands of 

as prcfently pofleiled by me and my tenants, 

and Baye received your letter, obliging you to 

pay the flipulated price of five thoufand pounds 

Sterlings at the term of Martinmas next, with 

iatereft thereof from Whitfuqday alfo paft, 

Therefore I hereby oblige myfelf, my heirs and 

fOccefTors, againft the faid term of Martinmas, 

to deliver ydu a formal difpofition to the faid 

fabjedte, with every neceffary claufe. To be 

holden of my fuperior for payment of a feu 

duty cf 5L Sterling, and to be burdened with 

one fourth of the minider's {lipend, cefs, and 

other public and parochial burdens payable out 

of my whole lands and eftate of , the 

term of your entry to be at Whitfunday next j 

and I am at the faid term of Martinmas to pn> 

duce a legal progrefs, and to clear'the lands of 

all incumbrances, excepting the current tacks 

and miffives or minutes of leafe on which the 

tenanta are in pofTeffion, I am, Sir^ your moft 

piimble fervant, A» B, 

to L, M. E/q. 
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letter by the Furcbafer. 

I 

Sir, Edinburgh^ 3 ijl March 1 797. 

As I have agreed to purchafe from you the 
lands of as prefcntly pofTefled by you 

and your tenants, and have received your letter 
obliging you, at the term of Martinmas next, 
to grant me a difpofition to the faid fubjedls^ 
with the ufual claufes, to be holden of your fur- 
perior for payment of 5I. of feu duty, and to 
be burdened with the fourth part of the mini- 
fter's ftipend, cefs, and other public and paro- 
chial burdens payable out of your whole lands 
and eftatq ; and as you are then to produce a 
legal progrefs, and to clear the lands of all in-- 
cumbrances, excepting the current leafed and 
miffives or minutes of leafe on which the te^ 
nants are in pofleflion, I therefore oblige my- 
felf, againft the faid term of Martinmas next, to 
pay you the fum of five thoufand pounds Ster^- 
ling, as the price of the faid eftate, with intereft 
from Whitfunday next, which is to be the term 
of my entry to the faid lands* I am. Sir,, your 
pioft humble feryant, L. M. 

"Xo A. B. E/q. 

The minute of fale is only a temporary right, 
but more fprmal than the miflivesj^ and giving 
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dire£t diligence (without the necefiity of an ac-* 
tion), in implement of the obligations contained 
in it ; and in cafes where the tranfaAion cannot 
be inftantly completed, it is now (fince the adt 
laying a (lamp duty on agreements) more com- 
monly ufed than the miiEve of fale. 

Minute of Sale. 

I't IS CONTRJCTED^ AGREED^ and ENDED^ bc- 

twixt A. B. Efq. of , on the one part^ 

AND L. M. Efq. of , on the other, in 

manner following : That is to sat^ the faid 
A. B, has SOLD and disponed ^ and by thefe 
prefents, in confideration of the price under- 
written, SELLS and dispones^ to and in favour 
of the faid L. M., his heirs and aflignees, heri- 
tably and irredeemably, all and whole the 
lands of ; of which lands the faid A. B. 

BINDS and obliges him, his heirs and fucceifors, 
to grant and deliver to the faid L. M. and his 
forefaids, againft the term of Whitfunday next, 
being the term of his entry to the faid lands, 
a valid and formal difpofition, containing an 
obligation to infeft, a fe vcl de fe^ procuratory 
of refignation, claufe of abfolute warrandice, 
excepting therefrom the leafes on the faid lands, 
uffignation to the writs and evidents, and to the 
rents from and after the faid term of Whit- 
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ftmday, with precept of fafine, and every otfcfil' 
ufual 4nd ncceffary elaufc, ; AHik with the fiad 
difpofition to deliver up a complete progrels of 
titles to tfid faid lands ; or, where the faid titles 
contaia other lands, an obligatiaa to give accefii 
to the fame whenever the faid L. M. (hall have 
occafion therefor: And further^ the faid A^; 
B. becomes bound to free and relieve the faid 
lands of all debts and incumbrances alFeAing 
them, and of all teinds, cefies, taxations, feu 
duties, ftipenda, and other public and parochial 
burdens aSedliog the fame, or payable there- 
from, at and preceding the faid term pf Whit-^ 
funday next : For w^hich causes, and on the 
OTHER FjRTy the faid L. M* minds s^nd obuges 
him£blf, his heirs and fuccelTors^ to make pay-' 
ment to the iaid A. B*, his heirs and aflignees, 
againd the faid term of Whitfunday next, oF 
the fum of Soool, Sterling, as the price of the 
faid lands, with i6^aol. of liquidate penalty in 
cafe of failure, and the due and legal intereft of 
the faid principal fum from the faid term of 
Whitfunday next, and in time coming during 
the not payment thereof. Or, if the price is to 
be allowed to .remain in the hands of the pur- 
chafer, fay, Binds and obliges himfelf and 
his forefaids, on receiving the difpofition be* 
fore mentioned, to grant 2md deliver » bood 
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]p&yable at Bifarttximas next, with iL fufficient 
C2iiitioner» for the fum oi eight thoufand 
Jpoundfi Sterling, being the price of the (aid 
laod^, with the l^al intereft thereof from and 
after the faid term of Whitfunday ne^t, and 
one fifth part more of liquidate penalty in cafe 
of fail2ie« As also^ to free and relieve the faid 
A. B. and lus fore(aids of the teinds, cefs, taxa- 
tioilfty feu duties, ftipends, and other public and 
parochial burdens due &om the faid eftatet from 
and after the faid term of Whitfunday next» 
And^ Ljsrir^ both parties bind and qbligb 
themfdves to im|dement their refpedive parts 
of the premifles to each other» under the 
penalty of joOl. Sterling, over and above per-^ 
fiDrmance: And they consbnt to the regi- 
ftration hereof in the books of Council and 
Sefiixmy (X in other judges books competent^ that 
letters of horning on ^x days charge, and all 
other execution neceflary may pafs hereon in 
form as effeifs ; and thereto thty constitutb 

thbib pkocuhatorsi^ &c* 
In jtitnbss^ &c. 



This is a fale;of A* B/s emite intereft r& the 
eftate ;. butLitlAay happebitb be a fale of part of 
die eftate^nljr; iawhioh cafe it will be neceflary 

CL 
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to divide the public burdens and valuations be^ 
twixt the proprietors of the part fold and of the 
part retained. This may be done by the following 
claufe inferted immediately preceding the claufe 
obliging both parties to implement the obiiga-^ 
tions of the deed, " jiND furtHmr^ the faid 
L; M. BINDS and obliges him and his fore<^ 
faids to pay to the fuperior of the faid lands 
the fum of L. , being one half of the 

feu duty payable out of the whole eftate of 

for the year commencing at the faid 
term of Whitfunday next, and the like fum of 
L. yearly thereafter, in all time coming : 

And further, to pay the cefs, road ftent, and 
fchool (lent efieiring to the faid lands, according 
to the valued rent thereof, from and after the 
faid term of Whitfunday, and one half of the 
Aipend, teind, and vicarage payable out of the 
whole edate of , from and after the 

faid term of Whitfunday: Declaring, that if 
thefe pubfic and parochial burdens (hall exceed 
15]., the faid L. M. fhall be entitled to an abate- 
ment of the faid price effeiring to the excefs, in 
the proportion that the price of eight thoufand 
pounds Sterling bears to ^1$]. 3s. Qd, Sterling, 
the free rents of the faid fubjeds. And, on the 
other hand, if the f^idl^urden ilfltirfalL fhort of 
the faid fum of 15I., the faid f^UM. ihall be 
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bouad to pay an additional pxice, at the rate be- 
fore mentioned. 

A fale made in thefe terms gives each party 
at any time adion or diligence, upon regiftra- 
tion of the minute, again ft the other, but the 
letters or minute may be fo exprefTed as to make 
the fale conditional ; fo that the bargain may 
fall by the negledl to perform the condition of 
the fate : As, for inftance, where the letter fays, 
** On condition that you pay me the fum of 
^' againft the term of Martinmas next, 

" then I become bound to fell you the lands of 
*^ , and againfl that term to grant you 

•* a difpofition,*' &c. And the purchafer fays, 
^* As you have agreed, on my paying you the 
•* fum of againft the term of Martin- 

^' mas next, to fell me the lands of , &c. 

•• I hereby oblige myfelf, againft that term, and 
** on receiving a difpofition, &c. to pay to you» 
** your heirs and aflignees, the fum of /* 

If the term of the purchafer's entry Ihould be 
prior to the term of payment, it will be proper 
to put in a condition obliging the purchaibr, if 
he fhall fail to pay the price at the time ftipu- 
}ated, to pay a certain fum as the rent of the 
fubjed. 
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3. Articks qf Roup^ 

I {hall give you the common form of the aiw 
tides and minutes of procedure in the fale, and 
afterwards fuch changes as mod generally take 
place on the condjitions under which public fs^les; 
proceed. 
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Articles of Roup and Sale of all and ' 
WHOLE (here the lands are to be defcrih- 
ed as iq the difpofitive claufe of the 
rights). WsLiCB whole liinds and others .^ 
belong in property to 9 and are 

to be expofed to falc by public roup, 
within cofieehoufe in 

on the day of , betwixt the 

hours of and « or at fuch other 
time and place as the fale (hall be ad^ 
jourded to by the judge of the roup, 
herein after named, in yirtqe of the 
powers hereby given to him. 

FiRST^ The faid lands and others are to bet 
expofed to fale by public roupi during the nin^ 
ning of a half<-hour /and glais, and to be fet up 
at the fum of Sterling ; and the perfon 

offering the faid upfet price, in cafe of no fur-« 
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thcr bidder, and in cafe of more bidders^ the 
perfon making th« lafl: and highefl: ofiet, iX the 
outrunning of the faid glafs, {hall be preferred 
to the purchafe. 

Second^ In cafe Several offers be made for 
the faid lands and others, every fubfequent offer 
ihall exceed the former offer in the fum of 
at leaft; jnd each offerer (hall fubfcribe his 
pfier, and by his fubfcription (hall become 
bound for the fum offered, and in performance 
of the aitic)es hereby incumbent on the pur- 
^hafer. 

Thirb^ The purchafer's entry to the faid 
lands (hall be at the term of , and he 

ihall have right, to the rents and duties thereof 
from that term, and iq fill time coming. 

Fourth^ The price of the f^id fubjedls (hall 
be payable at the term of ne>^t, and 

ihall bear intereft from the faid term of 
jfND the purchafer fhall be obliged, within 
thirty days aiter the roup, to grant a bond, with 
a fufficient cautioner, wherein they ihall become 
bound, jointly and feverally, for payment of the 
price to the faid , and that at the term 

^dxivementioned, with intereft as aforefaid, and 
a iifth part of the price of penalty, in cafe of 
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Fjfth^ In cafe the perfon who fliall be pre-» 
ferred to the purchafe of the faid lands^ in man- 
ner forefaid, ihall fail to grant bond and find 
caution in the terms required in the preceding 
article, within the thirty days after the roup, 
the faid proprietor (hall have it in his power 
either to purfue the purchafer for implement of 
his bargain and payment of the price, or to pur* 
fue and infift agaitift him for payment of the 
faid penalty, and to expofe the faid fubje^ 
anew, by roup or private bargain, as he may 
incline. 

SixTH^ Upon a bond being granted by the 
purchafer, with a cautioner to the fatisfadiiion 
of the feller, , in the terms above fpecified, the 
faid fhall execute a difpoiition of the 

faid lands in his favours, containing an obliga-* 
tion to infeft, a/e, vel dejcy with a procuratory 
of refignation, precept of fafine^ aflignation to 
the writs and to the rents, from and after the 
forefaid term of entry, and containing abfolute 
warrandice againft the faid » with an 

exception of the current leafes, 

SsrENTHy The progrefs of the faid landa 
fhall be delivered to the purchafer ; and if, upon 
fearphing the records, the purchafer fhall dif- 
^over any encunibrax^ces affefting the faid lands. 
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the faid fhall be obliged to apply the 

price in clearing the fame. 

EiORTHy The purchafer Ihall be relieved of 
the cefs and land tax payable for the faid fub^ 
jefts, on or before the ajth day of March next^ 
and of all minifter's (lipend, feu duties, and 
other public or parochial burdens due at and 
preceding the faid term of , the pur- 

chafer being liable for the fame in ail time 
thereafter. 

And J LAStLT^ 18 hereby appointed 

to be judge of the roup, with power to deter- 
* mine all difputcs that may arife relative thereto, 
betwixt the expofer, purchafer, and other offer- 
ers, with power to declare who is the highefl: 
offerct; and, if neceflary, to adjourn the roup 
from time to time, to make fuch alterations. on 
the conditions of fale as ihall be foimd nece£- 
fary,' and with power alfo to lower the upfet 
price. And the faid , expofer of the 

faid fubjeds, the perfon who fhall be preferred 
to the purchafe, and the other offerers, bind 
and OBLIGE themfelveSy their heirs and fuccef- 
fors, to fulfil thefe articles to each other, in fo 
far as they are incumbent on them refpe^ively, 
and that under the penalty of L. , to be 

paid by the party failing to the party perform^ 
ing or willing to perform, and that over and 
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above performance : Jnd they consent to the 
REGiSTRATioN hereof^ and of the minutes of 
roup, decemiture of the judge, enadlmeuts and 
odier proceediags to follow hereon^ in the hookg 
of Council and Seffion^ or other judges books 
competent, therein to remain for prefetration^ 
and that letters of homing on fix days charge, 
with all other neceflary execution, may pais 
hereon, in form as effdrs; and thereto they 
coNsriruTB tbjbir pro- 

CURATORS^ &c. In nrtTN&ss h^bmrsof^ dec. 



I am now to pre you an ^cample of the 
minutes of the procedure on the articles of 
roup^ whichr will (how you in what manner 
the circumftances that mofl: commonly occur 
are to be exprefTed. I am to fuppofe, then, that 
there is an adjotirnment, and that the price is 
reduced before the fale takes place. 

At EmNJE^RGBy the day of one 

tfaou&nd £b7ea hundred and ninety-feven 
years, and within the coffbehouie, 

being the time and place appdinted for the 
within mentioned roup to proceed, 

In refpe£t that no ofierer has s^pe^otd, I , 
judge of the roup, da hereby adjourn tbJa iale 
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to the day of next^ to proceed in this 

place betwixt the hours of and 

Signed by the judge. 

At Edinburom the day of . The 

judge of the roup appoints the fale to pro- 
ceed at the time and place forefaid^^ in 
terms of the foregoing articles'^ with the 
following variations thereon : 
FiRSTj That the upfct price fhall be reduced 
to the {!am of L* , and that the purchafe 

jxioaey^ in place of being payable at the faid 
term of , fhall now be payable at the 

Xtrm of next| bearing interefl from 

» and the terms of the bond within 
mentioned, to be granted by the purchafer, fhall 
be fo far altered. 

Second^ That the term of entry, in place of 
being at ., flmll be at the term of 

ne^tt, 

Third^ That the expofer fhall pay the cefs 
lU^ other public burdens above fpecified, at the 
term of ; the perfon who (hall be pre- 

ferred relieving him of the fame in all time 
thereafter. Ly witness whereof, thefe pre- 
fents, written by withip defigned, are 

fubfcribed by the faid i and by the 

judge of the roup^ place and date forefaid, be«- 

R 
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fore thefe witnefles , and the faid 

writer hereof. 

Signed by the expofer, 
by the judgp. 
Signed by the two witnefTes. 

r 

Which day and place laft abovewritten, 
within the cofFeehoufe, in terms of 

the above prorogation, and of previous ad- 
vertifements, the judge of the roup having 
ordered the articles of roup and the above 
minutes to be read over, and .the fame be- 
ing done, a half-hour fand glafs was feC up, 
and the lands and others forefaid were ex- 
pofed to fale, in terms of the preceding ar-. 
tides, at the forefaid fum of 

Signed by the judg8« 

Appeared A, B. writer in Edinburgh, vrho. 
ofiered for the faid lands the fum of • 

Signed by the offerer. 
Appeared C. D., Efq., who offered for the 
faid lands the fum of • 

Signed by the offerer. 

[When there are many offer s^ they are not all ta-r 
ken down^ for it often happens that two perfons 
bid againji each other for a confiderabk tme^ and 
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1 

thin the kji offer of ^acb is fyfficient. When the 
tlerk u writing out their offers^ the running of the 
fandgkfs is popped.) 

The faid A. B. offered the fum of 

Signed by the offerer. 

And the faid A. B. being the laft and higheft 
offerer at the outrunning of the faid fand glafs^ 
he was preferred . to the purchafe by the judge 
of the roup. And the faid purchafer does here- 
by ENACTy B1ND9 and OBLIGE himfelf, his heirs 
and fucceflbrs, for payment of the faid price of- 
fered by him, with intereft and penalty, in 
terms of the preceding articles and minutes, and 
to grant bond therefor with a fufficient cautioner, 
and to implement the whole other conditions 
preftable by him as purchafer, and that under 
the penalty within fpecified J and he consents 
to the REGISTRATION hereof, alongft with the 
foregoing articles of roup, in the books of Coun- 
cil and Seffion, or other judges books compe- 
tent, that letters of horning on fix days charge, 
and all other execution neceflary may follow 
thereon, in form as effeirs j and thereto he con^ 

STITUTES. HIS PRO^ 

CURATORS^ &c. In witness whereof^ thefc 
prefents, written by the faid , are fub- 

fcribed by the faid purchafer, and hy the judge 
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of the roup, place and Azj forefaid, in prefdneo' 
of thefe witnei!es, and the faid 

, witnefTes alfo to the fubicriptioa of 
the offerers above named and dtfigned, who in 

the courfe of the proceedings have figned thefe 
prefents as offerers. 



Variations m tbtform of the Ai^tkks. 

I. It often happens that an eftatie may £^11 to 
greater advantage in parcels than together. 
When this is the cafe, it wiH be expofed to fUe 
in lots, and the following changes will XsUbt 
place on the articles of roup : 

Fir ST J The forefaid lands and others are to 
be expofed to fale by puUSc roup, during the 
running of an half hour fand glafs, In two locsi 
The FIRST LOT is to confift of the knda of 
(Here defcribe them). The s£€ONi> lor is to 
confifl of the lands of , referving power 

to the judge of the roup to reverfe the order of 
the lots, and to fet up the fecond firfl, if be 
' fhall think proper. 

Second^ The upfet price of the ift lot fhall 
be L. , and of the 2d lot L. ; and, in 
cafe of fevei al offers for the faid lot«, each oflfer 
fhall exceed the former in the fum of Lt 
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at ledl ; and each o&rer fhall fobfcribe the of- 
fer made by him, and be thereby bound to iro« 
plement thefe articles ; and die laii: and higheft 
Q&rer for each of the faid lots, at the outrun- 
ntng of the gkfs, fhall be prefeired to the re« 
fpedtive purchafes. 

In place of article 7th in the preceding ar- 
ticlea, the article will run in thefe terms : 

Sbfemxth, Along with die £dd difpofidons 
diere ihall be delivered up to the purchafers of 
each of the f^d lots fuch of the title deeds as 
are peculiar to his refpediirc lot ; butiuchas 
are ccsnmoD to hoth lota ihall be delivered up 
to the purchafer of the firft lot, who fhall be 
obliged to grant to the purchafer of the iecond 
lot an dsHgauoa to make the £une furthcoming 
tobim^ his heirs and fucceflors, at all times 
when they £hall have ufe therefor^ wposx a re* 
ceipt and obHgadon to redeliver the fame. 

Qt this divi£Loa of the eflate may be exprefled 
in this manner : 

FiMsr^ The fubjedks and others above defcrib- 
ed, fhall be fet up to fak, dither in one lot or in 
ieveral lots i and if in one lot, then the upfet 
price of the whole ihall be L» ; but if the 

faid fnbjeds ihall be divided into different lots, 
the defcriptioii of the lots and the upiet price of 
each ihall be fixed and ijiecified by the judge 
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of the roiip, in the minutes of procedure to foi-t 
low hereon. 

Second^ The forefaid fubjeds, or in cafe of 
divifion into lots, each of the lots fhall be ex-* 
pofed to fale (during the running of an half-hour 
fand glafs. 

2. In the 3d article of the above form, the 
terms of the purchafer's entry is fixed ; but it 
may happen that part of the eftate is in the na- 
tural pqfleifion. of the feller, and the fituation 
may be provided for in this way. After fixing 
the term of the purchafer's entry, there will be 
an exception in thefe words : " And in regard 
that the faid proprietor is in the natural pofilef-^ 
fion of , it is hereby provided that the 
purchafer Ihall only have accefs to that part of 
the eflate at the feparation of the next crop 
firom the ground ; and the faid proprietor fhall 
be obliged . to pay to the purchafer the fum of 
L. , as the rent of his faid pofFeiiion for the 
enfuing crop. 

3. The 5th article provides for the confe- 
quence of the higheft offerer's failing to find 
caution within the time fpecified ; and it per^ 
mits the proprietor to purfue for the penalty^ 
and to expofe the fubjed:s of new : but this is 
fometimes differently managed, and failing the 
higheft offerer, the fale is thrown upon the next 
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highift offerer, and fo on. This is done by ex^ 
preiling the article in the following manner : . 

Fifth ^ In cafe the perfon who ihall be pre- 
ferred to the purchafe, as lad and higheft of- 
ferer, (hall fail to grant' bond , and to find cau- 
tion within thirty days of the roup, in terms of 
the preceding articles, the faid proprietor fhall 
liave it in his power either to purfue the pur- 
chafer for implement of the bargain and pay- 
ment of the price, or to infift againft him for 
payment of the penalty aftermentioned. And 
it {hall be further optional to the faid pro- 
prietor, EITHER to hold the faid lands and others 
himfelf, or of new to expofe the fame to fale, 
OK to declare the fame to belong to the imme«* 
diate |)receding offerer ; and in cafe of intima- 
tion of . the faid failure to find caution being 
made to the immediate preceding offerer, he 
ihall be deemed the purchafer, and fhall be 
obliged, within the fpace of thirty days after 
fuch intimation, to grant bend for the price of- 
fered by him, with a fufGcient cautioner, in 
terms of thefe articles, under the like penalty, 
and fo forth, through the whole other of^ 
ferers. 
Or this claufe may be thus exprefled : 
FiFTHLT^ In cafe the higheft offerer for any 
pf the iaid lots fail to find caution within the 

a 
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£orc&iA fpace^ then the next itamediate pieeed- 
ing ofierei; is to be i^^eferred to the purchafe, he 
always |^rafttii^ hood with a fufficietit c»itioner 
for payment of the price ofiered by him, ii^ 
the terms abovewtitten, withia thirty days af«* 
ter the failwe of the next immediate higheft 
b£ferer ; iind in cafe he Hkewife faU to find can* 
tt09 within the time }umted» then the othw of- 
ferers to be prefeifred in their order, they find* 
ing caottofl as fald is ; and declaring, that if 
Eich failiflre and devolution <^ the purchafe (hail 
take place^ the offerer or <^enrs fo fitflitig, and 
their l^irs, fhdXi be liable to the expofer and his 
jfbrefaida for the difieratce betwixt the price 
o&red by each i^e^kively, afid the next im^ 
medsaife offer^ as weU as for the penaky afoiie*- 
ikid for hot finding caution ; intimation beii^ 
always made of fuch failure to the immediai^ 
preceding offerer^ within ten days ai^er the fait'- 
trhafe flmll have devolved upon than r^fpeor 
tlvdy* i 

It may be confidered, in framing fuck a 
daiife* whether the time be not too long £Qf 
which the fecoftd highed ofieier is to be held 
bound. 

4* la place of article ^di ki the abov^ form, 
it may be tibus exprefled : 
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. &&rB»rH, Along, with Ujfe Jfaid difpcfitiQ^, 
there ihall he deliyei^ed up to the purchafer the 
progrefa of . writs of the ftid. Utid^ apd D^H?i^ 
£brefaid, cooforitk to .aa invea^ory thereof fub-i 
ferihed by thb j^c^etbr^ of the date of thefe 
prefents^ as relative hereto^ ^nd to bd figbed by 
the piirGhafQr immediately after the roup, v^ith 
whidi he is to reft fatisfied. And it is hereby 
exprefsiy declared, . that the purphafer is to be 
iHxderftood to have iatisfied himfelf before the 
roop v(rith rtgard to the title .deeds, lind the 
{liflnds aad jexafhiefs of the rentals, as he is not 
eiititled to daikn or be allowed, any abatemeQt or 
dedudion whatever from the price, .oa presence 
of any error^ fhortcoming, or overcharge ther^- 

. 5« Thefe incliide the changes on the article$ 
4co]Uained in the form which! have given you ; 
but there are often other articles befides.. thpfi^ 
^v&ish are contained in that form* Thus, there 
is an article^ in regard to encumbrances, y^j 
common in artides of rott|) j it comes in after 
.aciicte iSth.of the above form., ih thefe words: 

NiNTM^ In .rq^d the expoier knowis of no 
^QCttmbrance affi^ding the faidlands (or* if there 
be any, they will be excepted ia this way j 
^' Oher than an heritable bond ^flS^^ing the 
^[ fivd landsi granted by to \ 

S 
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** for the fum of L. , with the infeftment 

^* following thereon, of which the laid proprie- 
^^ tor becomes bound to procure renunciation on 
*• payment of the price)." If the purchafer 
fliall incline to make a fearch of the records, it 
is hereby declared that faid fearch fhall be made 
entirely at their own expence, unlefs h fhall 
^pear from the faid fearch that there are en*'* 
ci^brances affecting the faid fubjedl (or, if any 
have been mentioned, you will fay, ** other en- 
^^ cumbrances affeding the faid fubjed than 
'* thofe above condefcended on)/* then the faid 
proprietor fhall be bound, not only to purge the 
fame, hut alfo to pay the expence of the faid 
fearch. 

6. Another article, which often precedes the 
laft, is a fubmiilion of all queftions that, caa 
arife from the tranfadion to an arbiter ; it is 
thus exprefTed : 

^ENTHf In cafe any difiereiice ihaU atife bc« 
twixt the feller and the piu-chafer, or betwixt 
the purchafers of < the different lots refpeftively, 
concerning the fubjedt matter of thefe arbcleSt 
arid the execution or implement thereof, such 
differences, all and each of them, arcTxereby 
ji$F£RRE£> to the amicable determination of 

, as fole arbiter ; and the expofer of the 
/^id fubje^s, and purch^fers, aiNO and osuga 
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tliemfelves, their heirs and fucceflbrs, to abide 
by and perform whatever the faid arbiter fhail 
tletermine. 

When there is an article of this kind) it is 
proper to make the following addition to the 
^laufe of i^egiftration : ^^ And of the decrees ar« 
^* bitral, one or mote, to be pronounced by the 
*^ faid arbiter^ if any fuch ihall be pronoun- 
•« ced." 

7» The following article is bften idded before 
the claufe confenting to fubmit : ^' The expofer 
^ and purchafer fhall pay equally betwixt them 
'^ the audition tax and auctioneer's fee, and alfo 
^ the expence of a fearch of encumbrances, i£ 
" the fame ftiall be required by the purchafer/^ 

8. The changes which I have hitherto taken 
notice of^ are changes which are commonly to 
be met with in articles of roup, when the fale is 
made by the proprietor ; but other changes will 
occur, when the lands are fold by a truflree ; 
I mean, the cafe of a trudee under a voluntary 
truft^ Thus, the title of the articles will rim^ 
in thefe terms : 

uiRTiciES of SjiLEy &G. Which whole land^^ 
and others abovementioned, bel<Qi)ge.d tQ 

B., and are to be expofed tp fale by pyl^lip 

' ' ... 

roup within the coaeehoufe, the 

S 2 
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day of , between the hours 

of and , by , hU traflee^ 

conform to truft difpofition executed by» 
him, in favours of him and the deceafed 

; whom failing, to others thfrcH 
in named, dated , a^d recorded 

, in terms of the articles a^d con- 
ditions following : 

In the article relative to the dtlpofition to be 
given to the purcbafer, it will be dated that the 
warrandice to be giyen is warrandice aga^nft the? 
ads and deeds of the truftee, and a conveyance^ 
to the claufe of abfolute warrandice contained 
in the truft deed. 

It often happens in thefe trufts, that an an- 
nuity is to be preferved td a widow, and in that 
cafe the following article will be inferted : 

The purchafer is to retain the fi)m of 
of the purcbafe money, to anfwer an a^nuity 
of , payable out of the forefaid lands and 

others to ; but for which retained. fum 

he fhall within 39 days of the roup grant bond^ 
with a fufficient cautioner, to the fatisfa£tion of 
the expofer, payable to the faid , .in 

liferent, ait two terms in the year, Whitfunday 
and Martinmas; by equal portions, beginning 
the Brft term's payment of the interest of the 
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;faid retained ftim z\ the term of Martinmas , 
and the next half yearns payment of the faid 
xntereft at Whitfunday there^er, and fo fotth^ 
half yearly and termly thereafter, during the 
lifetime of the faid , with the legal inte^ 

reft of the faid tern^ly payments from and after 
the fame fell due, during th&not payment, and 
which principal retained fum itfelf (hall be pay«» 
able to the faid ; whom failing, to J^ 

truftees appointed by the faid truft deed, at the 
firft Whitfunday or Martinmas after the death 
ofthef^id , with legal intereft thereof 

i&om either of the periods immediately priced** 
ing her death j and the purchafer fhall alfo, 
within the faid fpace, grant bond and caution as 
aforeiaid for the remainder of the price of his 
purchafe, &c. 



mfi^B!(^sBmiKssssmssss^ 



II. Of the Disposition. 

« 

I am now to explain the form of the difpofi- 
tibn to a purchafer; and I apprehend that I iOiall 
bed attain my objedl by laying before you, in 
^t firft place, the iSmple and common forni of 
this "deed ; and by pointing out, in the next place, 
ail thofe 'Changes which occur in the difpoiition 
to a Granger, arifiqg from the caufe of granting. 
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the flate of the titles In the perfon of the fellef; 
the character under which he ads, or the con** 
ditions which the parties have agreed to admit 
into the deed. This will naturally lead us to 
the Third Head of whic hi mean to treat, the 
^* completing the title of the purchafer ;" and that 
being explained, I fhall, in the Iqfi divifion, 
fliow you thofe varieties in the form of the dif-* 
pofition which arife from the nature of the eftate 
conveyed. In this manner, I hope to leave no 
part of my fubjedt untouched. 

To proceed, then : The common difpofition 
to a purchafer confifts of the following claufes : 

I. The narrative. 2. The difpofitive claufe. 
3* An obligation to infeft a me W de me. 4* 
Frocuratory of refignation. 5. Claufe of abfo- 
lute warrandice. 6. Obligation to free the fub- 
jeds of cefs, &c. 7. Aflignation to the writs 
and rents. 8. Warrandice of this aflignation. 
9. Claufe relative to the title deeds, i o. Claufe 
of regiftration. 11. Precept of fafine, And, 12. 
Telling claufe. 

I A. Efq. heritable proprietor of the lands 
and others after difponed, in consideration 
of a fum of money paid to me by B., as the 
price of the faid fubje^s^ of which price I here* 



Of the Turcbafcis Title. 151 

i>y grant the raceipty and difcharge him for erer^ 
HJFE SOLD and disponed^ as I hereby sbll^ 
jiLiENATB^ and DISPONE from me, my heirs and 
fucceflbrs, to and in favour of the faid B,, his 
heirs and aflignees whomfoeyer, heritably and 
irredeemably, all and whole (here the lands 
are to be particularly defcribed from the title 
deeds), lying within the parifh of , and 

Ihire of , with all right, title and in- 

terefl, claim of right, property and pofleflion, 
as well petitory as poffeffbry, which I, my prede- 
ceflbrs and authors, heirs and fuccefTors, had, 
have, or anywife may have, claim or pretend 
thereto in all time coming ; in which lands 
and others forefaid, / bind and oblige me, my 
heirs and fucceilbrs, to infeft and seise the faid 
B., and his forefaids, upon their own expence, 
by two feveral infeftments and manners of hold- 
ing, one thereof to be holden of me and my 
forefaids in free blench, for payment of a penny 
Scots in name of blench duty, at Whitfunday 
yearly, if afked only, and relieving me and my 
heirs of the duties and fervices payable to our 
fuperiors thereof ; and the other of the faid in- 
feftments to be holden from me, of my imme- 
diate lawful fuperiors thereof, in the iame man-> 
ner that I or my authors held, or might have 

bQlden the fame ourfelves, and th4T either by 
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fdq^natlon or confihnadon; or both, die one 
cWitbout prejuAce to the other; ANj^iotcmrtr 
^[rfetiug the £ud mfeftment b^ relignation^ I 
hereby make inii constituts 
' jointly and feveraily to be my hw^ 

fy^ and irrevofcable procurators. for me and in 
my name^ to i^ipear befbre my immediate 
lavrful fuperiors of the lands ahd ethers forefaid, 
-^r before their commifficners having power to 
jreceive refignations, and thereupon grant new 
4nfeftment8^ and there duly and lawfully^ by ftaff 
Jmd baton, as tife isy to reswn and surrender^ 
^s I by thefe pre(ents resign, surrendeRj^m^ 
fiiciter vPGiPlE^ OFERGivE and delitsr all and 
whole the iaid lands of and others, as the 

fame kte defcribed in the difpofittve claufe hereof, 
<wit:h all right, tltle> itttereft, claim of right, pro- 
-pertjr and poiSeflioh iKrhich I, my predeceflfors 
1^ kudiors^ heiriB and iuccellbrs, had, have, or 
"^t^n pr^nd ih^reto, in <the )SANi>S'Oi my iaid 
fuperiors, or of theib coiaEmiflionets forefaid, in 
iPAFimks, and for n*w ihfeftmetits of the fame, 
to be ihade and-graioited td the 4aid B. and his 
forefaids, heritably knd irredeimAbly, in due 4bd 
eompetent i^m. aQs, ihlihiin^ts, and docu- 
"ments thereupdn to take, and generally ev^ 
<>ther thing in the pr^mifes to do which i could 
\i%^t done myfelf, or which to the offipe of pro* 
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curatory in fisch^ cafes Is known to belong, rati> 
fying liercfcy and confirming whatever my faid 
procurators fhall lawfully do, or caufeto be done 
in the premiies ; jthich lands and others a^ 
h&ve difponed, with this difpofition thereto, and 
the infeftments to follow hereon, I bind and 
CBiios me and my heir^, executors and fuc^ 
ceilbrs, to warrant to the faid B. and his 
Ibr^ids, to be free from all burdens and en- 
cum^brainces, and grounds of evidioh Whatever, 
at all hands and againft all mortal : And I 
ALSO BIND me and my forefaids, to free and 
relieve the faid B,, and his forefaids, of the ceis 
due from the faid lands on or before the 25th 
March , and of the feu duties, minifler's 
ftipend, fchoolmailer s (alary, and other public 
and parochial burdens eiScigible from the £ud 
fubje<5ls at and preceding the faid term of 
Whitfunday , the faid B. and his fore- 

faids freeing and i^Keving me and my forefaids 
^ (be fame -thereafter in all time coming : 
And BVRTHERf I hereby make and oonstI'- 
TUTB -the faid ©., and his forefaids, my cef- 
tioners and affignees not onlt in and to the 
^^ole mrks and evidents, titles and <ecurit4es of 
fbe iaid lands granted in favours of nie, my au- 
Xhcirs arid predeceflbrs, and the whole claufes 
therein edntain^sd, with all -that has fblbwed or 

T 
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may be competent to follow thereon ; but ait 
so IN and TO the rents and profits of the iaid 
lands from and after the faid term of Whitfun* 
day laft, which is hereby declared to be the term 
of his entry to the faid fubjeds, and in all time 
coming, surrogating hereby and substitute 
ING the faid B., and his forefaids, in my full right 
and place of the premifes for ever ; uruiCH JSr 
siGNATiON above written I bind and obligb 
myfelf arid my forefaids to warrant as foU 
lows, viz. in fo far as concerns the writs and 
evidents, at all hands and againft all mortal, and 
in fo far as concerns the rents from my own 
proper fads and deeds only : jiND I have herer 
with delivered up to the faid B. the title deeds df 
the faid fubjeds, conform to an inventory thereof, 
fubfcribed of this date, as relative hereto ; And J 
CONSENT to the registration hereof in the 
books of Council and Seflion, or other judges 
books competent, therein to remain for prefer^ 
vatien, and that all neceflary execution may pa& 
on a decree to be interpoued hereto in commoQ 
form } and for that purpofe. I constitute 

Mr PROCURATORSf 

8cc« : And furtber^ I hereby desire and Rd^ 
tuiRE you joint* 

V 

ly and feverally my biulies in that part hereby 
fpecially constituted^ that on fight hereof yt 
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pafs to the ground of the faid lands, and there 
pvc and deliver to the faid B., or his forefaids, 
heritable ftate and fafme, real, adual and corpo- 
)ral pofTeflion, of all and ivhqlb the faid lands 
and others, contained in the difpofitive claufe 
thereof, lying and defcribed as aforefaid, ani> 
THAT by delivering to the faid B., or to his fore- 
faids, or to his or their certain attorney or attor- 
neys in his or their names, bearers hereof, of 
earth and ftone of the ground of the faid lands^ 
^nd all other fymbols ufual and necefTaiy ; and 
this in nowife ye leave undone, jthich to do I 
commit to you jointly and feverally my full 
power, by this my precept of fafme direded to 
you for that eflTed):. In jtitness ivhereof^ &c- 



The form of the difpofitlon to a purchafer, 
which I have laid before you, is of the fimpleft 
kind ; and, in ex; laining the changes that take 
place on this deed, I iliall follow the order of 
the deed itfelf ; and mark out thofe arifmg from 
the fituation of the parties ; from the caufe of 
granting ; with the other changes on the narra- 
tive ; and fo on through the other claufes of 
the deed* 

I. Narrative^ &c. In the fii ft place, then, 
the feller is dcligned heritable proprietor, and in 

T 2 
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the example which I have given^ the i^ler tra^ 
infcft m the fubjecS:, and was therefore entitled 
to be defigned '^ heritable proprietor/' But t 
{hall foppofe the granter to have been the heir 
of the perfon laft infeft ; ia place of calling him 
heritable proprietor^ you would delign him^as 
heir of fuch a perfon who was heritable propri* 
etor ; and as^ in that cafe, he could have no right 
to ^ve a warrant of infeftment, it becomes ne- 
ceflary that he fhould make up titles, in order 
that they may accrue to his difponee ; and the 
power of completing thefe titles nuift be placed 
in the hands of the difpenee. All this is at'*^ 
tained by the following form. 

I . Difpojition where the Difponer has not com^ 

pletedhU Ijtles. 

I. ** I R., elded fon and apparent heir of the 
deceafed A. , late merchant in Edinburgh, heri- 
table proprietor of the lands and others after dif- 
poned, IN considerjSTion (the deed goes on in 
common form, until you come to the obligation 
to infeft, which is thus exprefled) : , In uthich 
LANDS I BIND and OBLIGE me to procure my- 
felf, on my own expence, duly and lawfully ferv- 
ed and retoured heir to my faid father, and in- 
feft and feifcd in the faid lands in due and com^ 
petent form; and being thus veiled in the 
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I 

ff 

tompletc feudal right of the faid fubjeds, / 
fURTHMR MIND myfelf^ my heirs and iuccef- 
forst to infeft and feife the faid B. and hit 
forefaids therein, upon their own expences, 
and that by two feveral infeftments and man* 
ners of holding, 8cc. ; and for the purpofe of 
expeding my faid fervice^ and obtaining me in- 
feftin the faid fubjeds^ and for completing the 
faid infeftment in favour of the faid B, by re* 
fignacioUy I herebt make ^nd constitute 

jointly and, 
feverally to be my lawful and, irrevocable pro- 
curators, with full power to them to purchafe 
brieves, and to obtain me ferved heir to my faid 
father, to retour the faid fervice, and thereupon 
to raife precepts^ and obtain me infeft in the faid 
lands J and to take every other neceflary ftep 
for vefting in my perfon, by infeftment, the com- 
plete feudal right of the lands and others above 
diiponed: and further^ with power to com- 
pear before my lawful fuperiors of the lands and 
others above difponed, or their commiflioners ia 
their names, having power to receive refigna* 
tions, and thereupon to grant new infeftments^ 
AND there purely and fimply, by flafFand bat- 
ton, as ufe is, for me and in my name to re^ 
SIGN and surrender j" and fo on, in common 
form* The precept of fafine begins thusi 
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** j4nd further, a& if I were already infefi: anil 
feifed in the faid fubjcds, then as now, and now 
as then, I heteby desire and rehire you/* 

If the difponer^s anceftor was not infeft, and 
died poiTelTed of an unexecuted procuratory and 
precept, the diiponer will by a general fervicc 
carry right to theie, and then in the difpoiitiod 
he will, in place of inferting a procuratory and 
precept, aflign thofe to which he has right. The 
fame form will be obferved, ihould the difponer 
have acquired right to an unexecuted procura*. 
tory and precepf ; and he will, m the difpofi^ 
tion which he gives, infert a conveyance of 
thefe Warrants of infeftment; The deed will be 
in' this form : ^ 

2. The difpofition will contain an obligation 
to infeft the. purchafer by two feveral infeft- 
ment£ and manners of holding, in commoii 
form ; but in place of a procuratory, the claufe 
will end thus : " ^nd for that purpofe I here- 
by BiJsrD and OBLIGE myfeif and my forefaids to 

MAKEy SUBSCRIBE and DELIFER to thc faid 

and his forefaids all neceifary deeds ; jthicr 
LANDS and others, Sec, [The clau/e of warrant 
dice and obligation as to public burdens in com^. 
tnon form.^ And further^ I hereby make 
and CONSTITUTE the faid B. and his forefaids 

4 
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Ojr ceiSoner$ and adij^nees^ not onlt w 
and ro the whole writs and evidents, titles 
and (ecurities of the faid lands, granted ia 
favour of me, my authors and pred^eflbr^ 
with all that has or may follow thereon, 4ND 
without prejudice to the faid generality, /at and 
ro a difpoiition of the faid lands and others, of 
date the 1 granted by 

to me (or, * granted by to my deceaS* 

ed father ; to which, and to the unexecuted 
procuratory and precept tWeiu contained, I 
have right by general fervice as heir to my faid 
father, dated , and duly retoured to^ 

chancery^), with the procufatory of refignatioQ 
and precept of iafine therein contained, THAr 
in virtue thereof, and of the procuratory of tt^ 
fignation or precept of faiine thereiQ contained, 
and hitherto unexecuted, the faid 
may be infeft and feifed in the whole fubjeds 
above difponed ; Bvr 4LSQt tN and TO the rents,*' 
&c. {The deed will go on in tie commonjljilf^ 
with this difference onfy^ that it will eont(^ nfi 
precept of/qfine.) 

t. Djjpofition granted ly Hufiand and Wife. 

Other changes will arife from the nature of 
the granter's interefts in the fubjedl fold, as in 
the caf? of huiband and wife* \. When the 



liUfband ha& the prmd^ intereft, md tbe vHfe 
coafenta lor her rig^t^ legal or coaKrentioaak: 
%. When}h4i w'^ ^ the {)roprietor, and the 
hufbaiid confeatt for hU int^^ft. 1 

In the firft of thete cafes, where the haiband 

is proprietor^ th^ ^ife may havea prpvifioa fecur^ 

4fdi by f<jtt}ef0e9t cm the eftate ; dr> fhe may haios 

a right of terce at common law, which, &ouId 

^^he pUfCh&fer not be itxfeft during thejlifedmte 

of ^tb«-fe»lband,' i^^buld give her ai preferabk 

claim to a third p^t df the rent& of i;he eftate;: 

-Now:, wllferever tbe wife- has an injfereft, .as ihe 

Hs confidered to bo iinder the curactory .of h* 

huiband, (he tAi^ not only berfelf cpnfent to 

' give -up the right which .flie has, bi|t iier hut- 

band muA aUoGOnfent to the ad« This is the 

reafon *^ fexpreflifig fuch a deed in the follow^ 

ing terms: - : 

. • - ♦ . . 

** I, Arf toiertfhant in -Ediriburgh, heritable pro- 
prietor 0f the fubje£fc$\ aftormerttionej9, wiA 
Miottfetitof E. my»^uf>5i and I thri^faid E-, for 
all right of liferent, conjundk fee, t«pce> or oth^r 
righ| .Qr intereft, Jegal or conventional;^ which 
I have "or can have in the faid lubjeGs, with 
cdtffi^lt' (Sf iny faid htrfband, an^^W both Avith 
• mtftijal corifent, fjJ^ €oi^ri)BRAW(W^^c. )fMl^E 
' BOVB^y '&c. In the ^tkx dhiufes^ df the deed, 
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I 

when the granters are mentioned, you will fay, 
** We the faid A. and E,, for our refpedtive in* 
terefls in the faid fubjedls, and with mutual con* 
fent, in manner forefaid." 

In the other cafe, where the wife is proprie- 
tor, the huiband has not only an immediate 
right to the rents of the eftate, but an eventual 
one, of couTtefy ; he therefore ought not only 
to confent to the ad of the wife, but regularly 
he ihould convey in his own name. The deed 
will be thus exprefled : 

I, E. heritable proprietor of the fubjefts after- 
mentioned, fpoufe of A. merchant in Edinburgh^ 
with confent of my hufband, and I the faid A., 
for all intereft that I have in the faid fubje£ts, 
IV CONSIDERATiCN of the film of &c., 

HAFB SOLB^ &C. 

I have to remark, with regard to the deeds 
executed by huiband and wife, and which pro- 
ceed on a. narrative of other deeds, that it is 
common to put down their different interefts 
and mutual confent, at the beginning of the 
deed, in the manner above exprefled, and then 
to go on to the narrative ; although it is obvi- 
ous that the expreflion of mutual confent has 
nothing to do with the confiderations of the 
deed, and ought to be dire^cd to the difpofitivc 

U 
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claufe* It would therefore be better to expreft 
a deed of that kind in thefe terms : 

3. We, A. merchant in Edinburgh, and £., 
Ijpoufes, CONSIDERING^ &c. (Here narrate al( 
the deeds). j4nd further, considering, &c. 
(Here ftate the confideration or caufe of grant- 
ing). Therefore, I the faid A., with the 
confent of the faid E. my fpoufe, and I the faid 
E., for all right of liferent, conjundl fee, terce, 
or ojther right or intereft, legal or conventional^ 
which I have or may have in the faid lands, 
with confent of my faid hufband, and we both 
with mutual confent, have sold and dispone 

ED^ &C. 

In both of thefe cafes, that is, where the wife 
confents to the hufband's deed, or where fhe 
difpofes of her own eftate with the confent of 
her hufband, a ratification becomes necefiary* 
This ratification is a judicial a A, expreilive of 
the wife's confent when out of the prefence of 
her hufband, and under the protedion of a 
judge ; and it has the efFed of depriving the 
wife of all ground of redudion of the deed ra- 
tified on the head of force or fear. The wife 
appears in prefence of a judge, with a procura- 
tor for the purchafer, a notary public, and tWQ 
witnefles. The ratification, which has been pre- 
viously made out on the back of the principal 
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difpofition, is read over ; and, under an oath 
adminiAered by the judge, fhe declares what is 
there dated to be true. The procurator takes 
inftruments on this in the hands of the notary, 
and the ratification is figned by the wife, the 
notarjT public, the judge, and the two witnefles*, 
The ratification is in this form : 

4. At Edinburgh^ the third day of April 
one thoufand feven hundred and ninety- feven 
years, in presence of Z. Efquire, one of the 
bailies of the city of Edinburgh, jiNj) also 
in prefence of me notary public, and of the 
^tnefles fubfcribing, compeared perforially the 
tvithin defigned E., and in the abfence of her 
hufband, alfo within defigned, Ihe ratified 
And APPROVED of the within written difpofition, 
in the whole heads, articles and claufes thereof,. 
^ND DECLARED^ that (he was noways compel- 
led nor reduced to concur in the fame, bvt that 
(he did fo of her own free will, and gavc^ her . 
great oath that (he never would quarrel nor im- 
pugn the fame, diredly or indireclly, any man* 
ner of way in all time to come, as ihe fhould 
anfwer to God : Whereupon , as pro-, 

curator for the faid difponee, within defigned, 
afked and took inftruments in the hands of me 
notary public. These things were fo done, 

U 2 
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place, day, month and .year forefaid, before 
and in prefchce of and :, 

witnefles to the premifTes, fpecially called and re- 
quired, 
E. F. witntfs. IL 

J.* J. nvttnefs. Z. B^ 

^. Dtfpofttion by a Minor. 

A difpofition roay be granted by a minor 
with confent of his curators^ but it will be o^pen 
to reduAion on the head of minority and lefion. 
Where a fale of this kind is to be made, ic 
fboiild be by public roup, and the right ought 
not only to mention the precife price, but die 
application of the money : Thus, 

7. I, A. B., heritable proprietor of the lands 
^ atid others aftermentioned, considering that 
the faid lands were expofed to public voluntary 
roup on the day of , in virtue of 

articles of roup iigned by me, with confent 
of my curators after named, and that L. M. 
having offered the fum of L. , was prefer- 

red as the higheft offerer at the faid roup, as the 
faid articles of roup and minutes of procedure 
thereon, all regiftered together in the books of 
Couucil and Seffion (office M. P.) the day of 
I in themf^lves more fully bear : .dNX> fvr^ 
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irirsjt, coNswxRiNG that, in terms of the faid ar- 
ttcles, the faid price was to be applied in paying 
off . the following debts due by my father, viz. 
(Here the grounds of debt will be mentioned) j 
jtND SEEING that the faid L. M.has, in implement 
of the obligation come under by him, applied 
the price in maftner for^faid, and has now de« 
livered up to me the grounds of debt above* 
mentioned, difchargcd by the refpedtive credi- 
tors therein ; Thmrjssore I, A. B., with confent 
of C. D. and £., curators appointed to me by 
F« B. my* father, the majority of whom ac- 
cepting and alive at the time are declared to be 
a quorum, by . the nomination contained in a 
difpofition granted by my faid father, dated 
regiftered , have sold and disponed, as, iii 
implement of my part of the faid articles of roup, 
X do hereby, with confent forefaid, sell and 

DISPONE, &c. 

A pupil, or rather I (hould fay, tutors in 
name of the pupil, cannot fell without a decree 
of the Court of Seffion. The narrative of fuch 
a deed will be feen in feu charters, No/3. 

4. By Heirs Portioners* 

In the cafe of heirs portioners, there will be 
fome little peculiarity in the form of the difpo- 
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fition. Theie heirs hdve not ^ch a diftind: 
right in the fubjedl ; oa ^hc contfary, they have 
a joint, or what is called a pro indivlfoy right 
in the lands to which they fucceed. A difpofi- 
tion granted fay heirs portioners will be thus ex* 
prefTed : 

We, A. and B., daughters anfl heirs portioiiers 
of the late , Efq., heritable apd pro in^ 

divifo proprietors of the lan;is and others after- 
mentioned, IN coNiiDEkjrioN (and io on), 
SELL^ ALiENjiTE and DISPONE froci US, our heirs 
and fucceffors, joint proprietors pro indivtfo of 
the fubjeds, to and in favour of the faid , 

&c- In clofing the defcriptioa of the lands,^ 
you add, ** With all right, title, inter^ft, clain^ 
*^ pf right, property and poiieffion-, which we 
** the iaid A. and B., as heirs portioners of our 
^ faid father,' and joint proprietors pro indivifi 
** of the fubjedls before difponed, or either of 
" us, our predeceflbrs and authors, heirs and 
'* fucceflprs, hav«, had, or can claim or pretend 
^ thereto,, in all time coming. In which 
** LANDS we, as heirs portioners and joint pro- 
** prietors therein, pro indivijo^ bind and o* 
*' BLiGE ourfelves to infeft and feife, Sec. And 
•* for completing the faid infeftment by refig- 
" nation, we, as heirs portioners and joint pro- 
*' prietors in the faid fubjeiSls, make and con^ 
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•' STiTatE^^ &c. And in every other part of 
the deed where the granrers bind themfelves, 
you will fay, We, as heirs portioners and joint 
proprietors pro indwifo in the faid fubjedls. 

Thefe obfervations, in regard to the grantera 
of the difpofition, will fuflSce, as the deeds exe- 
cuted by thofe ading for creditors will be after- 
wards taken notice of. I therefore proceed to 
the alterations on the difpofition, proceeding; 
from other canfes^ 

When the difpofition has been preceded by 
mifiives of fale, it will be thus exprelTed : 

5. Difpofition proceeSng t^n Mijfives of Sale. 

I, A. B. heritable proprietor of the lands and 
ethers after mentioned, considering^ that by 
miflives of fale of date the 3d March 1797, en- 
tered into betwixt L. M. Efq- and me, I fold to 
him the faid lands at the price of 5 cool. Sterling, 
payable at Martinmas next, and bearing • inte- 
reft from the term of Whitfunday preceding, and 
became thereby bound, againft the faid term of 
Martinmas, to deliver to him a formal difpofi- 
tion to the faid fubjefls, with every neceflary 
claufe, to be holden in manner herein after men- 
tioned, as the faid miflives containing other con* 
ditions, as exprefled in this deed, ip themfelves 
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more fully bear ; and sebwg that the faid L. M« 
in implement of his part of the (aid agreement, 
has granted a bond with as cautioner for 

the faid fum of 5000L Sterling, payable at the 
faid terra of Martinmas, and bearing intereft 
from the term of Whitfunday next ; THBHEFOitE^ 
in implement of my part of the faid agreement, 
I HAF£ SOLD and DISPONED^ as I DO hereby ssll^ 
ALIEN AYE and DISPONE^ to and in favours of 
the faid L. Mm his heirs and aiBgnees whom* 
foever, heritably and irredeemably, &c. The 
amount of the feu duty, and of the public and 
parochial burden, will be fixed by the miflives 
pf fale. When a difpofition proceeds on a mi- 
nute of fale, it will be exprefled in this manner:. 

6. Di/pojition proceeding on a Minute of Sale. 

I, A. B., heritable proprietor of the lands and 
others aftermentioned, considering^ that by a 
minute of fale, of date the day of 
entered into betwixt L. M. £fq. on the one 
part, and me on the other, I sold and disponed 
to L. M., his heirs and ailignees, heritably and 
irredeemably, the lands and others underwritten, 
and bound and obliged myfelf, my heirs and 
fucceffors, to grant and deliver to the faid L. M. 
or his forefaids, a valid and formal difpoiitioa 
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thereof in the terms of the prefent deed. Fos^ 

* - • * 

WHiQU^ CdusEs^ ajad on the other part^ the 

faid L« M. bound and obliged him and his fore*- 

faids to ^rant and deliver a bond payable at 

Martinmas next, ^ith a fufficient cautioner, for * 

« 

the fum of L. 8000I. Sterlings being the price 
of the faid lands, with the legal interefl; thereof 
from and after the faid term of Whitfunday 
preceding, and one fifth part more of liquidate 
penalty in cafe of failzie. As also^ to pay the 
fuperior the feu duty» in the proportion herein 
aftermentioned, and to p?iy the cefs, road money 
and fchoolqiafter 5 falary eflfeiring to th^ faid 
lands, according to the valued rent thereof, and 
one half of the (lipend, teind, and vicarage pay^ 
able out of my whole eftate of . Declaring^ 
that if thefe public and parochial burdens fhould 
exceed 15I. the faid L. M. ihould be entitled to 
an abatement of the faid price, efTeiring to the 
excefs, in the proportion that the price of 8000L 
Sterling beais to 315I. 38. Qd. Sterling, the free 
rent of the faid fubjeds. And^ on the other 
hand, if the faid burdens fhould fall fhort of the 

t 

faid fum of 15I., the faid L. M. became bound 
to pay an additipnal price, at the rate before- 
mentioned, as the faid minute of f^le, of date 
for^^ld, in itfelf more fully bears. And fuk- 
THEfi^ ' CONSIDERING that the faid public au4 : 
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parochial burdens, payable by the faid L. M, 
in confequence of the 6bHgation on him and hia 
forefaids herein after contained, will not amount 
to the faid fum of 15L Sterling, and that by a 
ftate thereof made up, cpnfidered by us, and a- 
greed to be held as fixing this matter, it ap- 
pears that the {hortconaing on thefc burdens, ac- 
cording to the rate provided for by the above 
minute of fale, makes an addition of lol. Ster- 
ling to the price of the faid lands, the price is 
therefore hereby declared to be 8010I. Sterling. 
And seeing that the faid L. M. has, alongft 
with , as cautioner for him, in terms 

of the obligation come under by him in the 
faid minute of fale, granted a bond to me for th^ 
faid fum of 8010I. Sterling, beaiing intereft 
from and after the faid term of Whitfunday 
next, and containing a fifth part more of liqui- 
date penalty in cafe of failzie : Therefore^ ia 
implement of my part of the faid minute of fale, 

I have SOLD^ ALlENATEDy and DISPONEBy &c. 

A change will alfo be oocafioned from the 
difpoiltion's having proceeded on articles of 
roup. Of this I give the following inftance, in 
which there is alfo a variation, arifing from the 
fituation of the parties. The proprietors were 
fwo heirs portioners ; one of theni was fattt0U8| 
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&nd sL petfojl was appointed as her curator, and 
fiiom her fituation a warrai)t of fale became ne« 
ceilary. The articles of roup are therefore in 
the name of the filler who was in health, and 
of the curator for the filler who was deranged, 
under authority of a warrant given by the Court 
of Seffioui 

7. Dijpojition oh Articles of Roup. 

I i I^ A. (ifter-german, and one of the two heirs 
portioners ferved and retoured to the deceafed 
C, and I, L. curator ferved to B., alfo iider- 
german, and the other heir portioner ferved and 
retoured to the faid G., but who is prefently 
in a date of fisituity^ conform to letters of cu« 
ratory in my favour, of date , expede 

before the iheriff of , and retoured to 

chancery , considering^ that in a pro- 

cefs for a warrant to fell the lands and others 
after difponed, purfued before the Lords of 
Council and Sefiion, at the inflance of the (aid 
B*, and of me the faid L., as her curator, againfl 
the faid A. and the creditors of the faid C, the 
faid Lords, by their decree and warrant, dated 
, (Here infert the precife words of the 
decemiture authorifing the fale.) And the faid 
lands and others hereby difponed having, by 
virtue of the forefaid decree and warrant, and 
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in terms of previous advertifements in the Edln- 
burgh newfpapers, been expofed to fale by pub- 
lic rou^on the day of , within 
cofFeehoufe in , by me the faid L., as 
commiilioner for A., conform to commifiion by 
her in my favour, of date , and as cura- 
tor for the faid B. in manner forefaid, and that 
under certain conditions of fale fubfcribed by 
me, of date . And the faid lands be- 
ing expofed, agreeably to the faid conditions, at 
the upfet price of L, , the fame were pur- 
chafed by M., who was the higbeft offerer at 
the outrunning of the fand glafs, and as fuch 
was preferred to the faid purchafe by the judge 
of the roup, at the advanced price of L. ; 
and by his enadlment became bound (or, as it 
commonly happens that a man of buiinefs ap- 
pears for the purchafer, when he is preferred he 
declares for whom the purchafe is made ; and 
by figning the enaAment, binds the real pur- 
chafer ; and in that cafe the articles will bear, 
*' The fame were purchafed by F., as higheft 
*• offerer therefor at the outrunning of the fand 
•* glafs, at the advanced price of L. . And 
*' the faid F. having declared the faid purchafe 
♦* to have been made for M., he by his enad- 
" ment bound the faid M. to grant bond)/* to 
grant bond for the faid price, in terms of^ the 
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faid articles, and to perform the whole other 
conditions thereby incumbent on him as pur- 
chafer, as the faid articles of roup, and the mi- 
nutes and procedure thereon, all regiftered to-, 
gether in the books of Council and Seffion 
the day of more fully bear. ^isrjD the 
faid M. having accordingly granted bond, with 
a fufficient cautioner to the fatisfadion of the 
judge of the roup, for payment to me the 
faid A. and B, my fitter, of the faid fum of 
L. , with penalty and annualrents, at 

the term iand upon the conditions fpecified in 
the faid articles, THERSFOREy I the faid A., 
and I the faid L, as curator for the faid B., 
proprietors of the lands and others hereby diP- 
poned,in implement of the obligations incumbent 
on us by the faid articles of roup, have sold and 
DISPONED y as we hereby smlLj alienate and 

DISPONE. &c. 

In the obligation to infeft, in the claufe of 
warrandice, and in thofe claufes of the deed 
which infer an obligation on the feller, they will 
be exprefled in this manner : " In which lands 
" I the faid A. bind and oblige myfelf and 
*• my forefaids, and I the faid L. bind and 
*• oblige the faid B. and her forefaids, to infeft 
•* and feife ;'* and fo on. 
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In the cafe of articles of roup, whea the flib^^ 
je£l:s are divided into lots, the title deedft are 
commonly lodged with the purchafcr of the 
greater lot, who obliges himfelf to make them 
furthcoming to the purchafers of the others^ 
This obligation is commonly fiibjoined to an 
inventory made out in the following terms : 

2. iNFBNTORr of the progrefs of writs of the 
lands and eftate of * holden of i 

lying within the parifh of and fheriff* 

dom of \ lately belonging to C.^ and 
expofed to fale, under authority of a de-' 
cree of the Court of Sefiion, by A. and B., 
fillers of the faid C, now deceafed, and 
heirs portioners duly ferved and retoured 
to him. 

Here the articles will be enumerated, and laft 
of all the articles of roup ; and the claufe will 
be narrated (in ddcribing that article) which 
relates to the keeping of the title deeds. The 
whole will be clofed by the following doquet : 

The foregoing inventory, confiding of 
articles, contains the whole title deeds of the 
lands and eftate of , fold by public roup, in 
two feparate lots, of which Nos. are the 
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titles peculiar to lot 2d, and have been deliver- 
ed up to M., the purchafer of. that lot, alongft 
with the difpolition in his favour, granted by 
the faid A. and L. And seeing that the ar- 
ticles are common to . both lotSt and have 
been delivered up . to me Z., the purchafer of 
lot I ft. Therefore I the faid Z. do hereby bind 
and oblige me, my heirs and fucceffors, to make 
the fame furthcoming to the faid M., his heirs 
and aflignees whomfoever, upon all neceflary 
occafions, in terms of the articles of fale above- 
mentioned, and thjLt under the penalty of L. 
befides performance ; the faid M. and his fore- 
faids granting me, upon thefe occafions, a receipt 
and obligation to redeliver them in the fame 
condition in which they were received, and 
vdthin a time proportioned to the occafion for 
which they may be wanted, under the like pe- 
nalty of L, . . And we consent to the ij-b- 
GisTRATiON hereof in the books of Council and 
Sefiion, or other judges books competent, there- 
in to remain for preferva*tion, and to have the 
ftrength of a decree interponed thereto, that 
letters of homing on fix days charge, and all 
other neceffary execution may pafs thereon, in 
form as effeirs; and thereto we constitute 

our procurators, ike. 
Jn witness whereof^ &c. 
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This deed will be extended on ftaniped paper^ 
and be figned by the fellers and by the pur-- 
chafers of lot i ft. 



8. When the Price is rendered a Burden on the 

Difpofttion. 

It may happen that the price, in place of be- 
ing paid, is to remain on a bond, and this may 
cither be mentioned, as in fome of the exam* 
pies I have given, or the narrative may (late in 
general, that in confideration of a full price the 
difpofition is granted ; for in none of thefe cafes 
does the circumftance of a bond having been 
granted conftitute that bond a debt on the fub* 
jedl. When a burden of this kind is to be cre- 
ated, it muft be done in the following manner. 

I, A., heritable proprietor of the lands and 
others after difponed, in consideration of a 
bond granted to me of this date by B,, for the 
fum of L. as the price of the faid fubje<as, 

payable to me, my heirs or aflignees, againfl 
the term of and bearing intereft from the 

term of his entry to the faid fubjed:, have, un^r 
der the exprefs burden herein contained, soli> 
and DISPONED^ &lc. all and whole^ &c. with 
all right, title, intereft, &c, but declaring alt 
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^A^s^ as it is hereby exprefely profidbd and 
DECLARBD, that the lands and others above fjpe- 
tified» are hereby difponed with and under thd 
exprefs burden of the faid fiim of L. being xht 
purchafe money of the faid lands and efiatei with 
the inteteft of the faid fum from and fince th^ 

day of y and In time coming, and L. 
oJF liquidate expences if incurred, payable to me 
the faid A. and to my forefaids, in terms of the 
bond above mentioned; and which sum of 
L. intel'eft falling due thereon, and L. 

of liquidate expences, (kali be, aiid is hereby 
exprefsly declared tb be a real burden afFe£t-^ 
ing the fubje£):s before difponed, abd which bur* 
den is hereby appointed to be engrofled in the 
infeftments tb follow hereon, and in all the fu-^ 
ture transferences and inveftitures of the faid 
lands, under this e^cptefs condition, that thofe 
infeftments in which this burden (hall be omit- 
ted, (hall be void and null ; and which condi* 
tion fhall remain in force until the fums due by 
theTaid bonds (hall be paid up. 

In the procuratory of refignation, and in the 
precept of fafine, refignation will be ordered to 
be made, and infeftment to be ^ven to the faid 
B. and his forefaids : ^* Bur alwats with and 
** under the burden of the faid principal fum of 
*^ L« intereft thereof from this date, and 

Y 
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** L. of liquidate expences, if incurred^ 

** as contained in the (kid bond» and under the 
^^ conditions above exprelfed ;'' and fometimes 
the man of bufinefs is fo anxious that the whole 
condition is repeated in thefe claufes in the 
terms in which it enters the difpofltive claufe. 

9. It may happen, that in place of money or 
of fecurities for a price, lands may have been 
given in confideration of a counter conveyance 
of other lands, but without intending to make 
an excambion, as in the following inftance, 
when a perfon having purchafed an eftate that 
lay favourably for his fuperior received a right 
to his own fuperiorities on giving up the pur- 
chafe. The narrative was thus exprefTed. 

I^ A., fuperior of the lands and others under- 
written^ considbrikg that B. has relinquiihed 
and made over to me the lands and eftate of 
, purchafed by him from the truftees 
under the fettlement executed by the late 
on condition of my relieving him of the price 
thereof, and of my granting the difpofition un- 
derwritten : Thbrbfore I have sold and du-^ 
PONED^ as I hereby sell^ &c. 



Of the Purcba/er\ Tttk, 179 

. 2. Claufe of Warrandice. 

The variations on the narrative will fuffi- 
<:iently explain that part of the deed ; the next 
claufe that I fhall take notice of is the. claufe of 
warrandice. The warrandice of this tranfadkion, 
independent of all agreement, is abfolute war- 
randice ; warrandice at all hands and againft 
all mortals ; and this warrandice may either be 
increafed or diminifhed at the will of the par- 
ties. 

The terms of the common claufe of abfolute 
warrandice is that which is contained in the pre- 
ceding form ; but it may be raifed by extending 
the warrandice to grounds of evi£tion pofterior to 
the fale, againft which the common claufe of 
abfolute warrandice would not fecure the pur- 
chafer ; or, on the other hand, the titles may 
be liable to objedtion, and the feller may not 
incline to hold out the title as a good one ; in 
that cafe, the warrandice will be from fadl and 
deed only, and will be thus expreffed : 

I. " And I bind and oblige myfelf and my 
• * forefaids to warrant this prefent difpofition 
*• to the faid and his forefaids, from our 

** own proper fadts' and deeds, done or to be 
" done by us, or either of us, in prejudice here* 

Y 2 
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** of.** Befides thefe claufes of warrandice, 
there is a real w«rraadic6 af ifing from the con-r 
veyance of other lands in iecurity of the princi*- 
pal lands ; but that renders changes neceflary 
on other parts of the deed ; and I have on that 
account, as vrtU as from the connection wkich 
it has with the warrandice of excan)bipn» ^Yei) 
an inftance of that fp^cies of warrandice by U-» 
felf. 

In the common form ef the difporition^ th^ 
principal point to be attended to is the excep-» 
tions which it may be neceffary to make ftom 
this claufe : ThuS| in the cafe of a feu, that 
muil be excepted ; even leafes are excepted \ 
but power is at the fame time given to the puf# 
^hafer to reduce the deeds» if they be reducible 
on any ground which will not invdve the feller^ 
This addition to the claufe of warrandice is thus 
expreffed ; 

; a. ^' Excepting always from the efie£t of d^ia 
^^ claufe a feu right, of date the day of 
** granted by me in favour of ^ As alfo, 

f^ the whole current leafes a&6ing the faid 
'* eftate ; declaring^ neverthelefs, that it fhiall be 
♦* in the power of the faid B. and of bi$ fore* 
^' faids» . to quarrel or impugn the faid deeds, of 
^^ eithfr of th^Q, on any ground known in law. 



\* provided' the fame do not ioftrvrarrandlde 

*. rr^« It 

I 
/ 

3. \^g^gtffthn io ibt WirHi iikd Ittnts, 

• ' * - • 

I 

thought. |>it)peri ptrhap^i to give a partkularaf* 
iigofttifm td tte kafee^ by fiidi a claufd as^ thte :' 
" i?trr ^£^o« IN and i^o th^: rents a9d:pco&tt 
of t|;ke iaid lanch^ Irom. and- after tfad tertn 
of \ ^/i^hi^h ia httiithy 4eclai1edto.be itho 
i4td B.V.tcrm.df eatry. thereto, And fAr aod :ro 
the cuirent leafe3 on th^ Tat^ edafe, wtfii thil 
tv&ote claUfto; and conditiooa thereof^ aed'itt 
that has or can follow tUferiupon^its thb famt 
are herein particularly defcribed, viz., a leaie 
l^nted hf itel^o , v ^ of the farm of . , 
being part of the lands hereby conveyed ; which 
lebfe 18 dat^d the day of : Alfoa. leaie 

granted, .&«• S^^ROGAtm^ and suMsnTuriH^ 
the faid.B^ and his forefaids in my full tight aikd 
place of 1^ ptemifles for eter^ t^ith £ull power 
tt> him or thedi tt> ufe all diligeiice qtaqietcAt 
on the faid leafe$, either iu my name imt ib fait 
own,'* 

There is another cafe that may require ftill 
AH addition to this claufe : for^ in order to en- 
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able a parchafer^ previous to his taking infcft* 
ment, to remove a tenant who has no leafe, this 
addition may be proper. 

2. •* Anh furtheh^ I hereby empower the 
faid B. and his forefaids, to purfue and follow 
out, in my name, all anions of removing againft 
the tenants and po0eflbrs of the faid lands ; and 
having obtained decrees in the faid aflions of 
removing, I hereby further empower them to 
ttfe all neceflary^ diligence in my name, for 
earryihg the fame faito full efiedl : j4nd I oblige 
me to give whatever further aid may be necef^ 
fary for this purpofe ; the expence of the faid 
a&iom and diligence being defrayed by the faid 
B* and his forefaids**' 

Thefe obfervations explain moft of the changes 
that will ocpur in the form of the difpofition to 
a purchafer ; and I am now to (how you in 
what manner the title of the purchafer is com-r 
pleted, ib zi not only to fecure Him- in the pro-r 
perty of the eftate, but to fulfil th$ intention of 
the deed, by placing liim in the iituation whicli 
the filler formerly: held, ^ ^ 
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at.*. ' ' » » 

_ f "^ • • • ■k 



Of the Purcbqfe/s Tttk. 183 



III. Of completing the Purchjser's Title. 

I. Where the Lands hold of a SubjeS Superior. 

The objed of the difpofition to a purchafer 
is not to create a fubaltern right, but to bring 
the purchafer into the precife place of the feller^ 
entitling him to hold the fubjed): of the feller's 
fuperior, in the fame way. that the feller himfelf 
held it. The purchafer's title» therefore, cannoc 
be faid to be completed, until this has been at- 
tained. In pradice, infeftment is taken on the 
difpofition immediately on its being executed ; 
indeed, regularly, infeftment ought to be taken 
before the price be paid, and the tranfadion 
concluded. For iht intention of the records is 
to fecure the purchafer ; and it is only by fee- 
ing his right on record, and by bringing down 
the fearch to that period, that the records can 
afford him fecurity. If, therefore, parties were to 
go (Iri^tly to work, the difpofition fhould be exe- 
cuted by the feller, infeftment taken upon it, 
and tbefe deeds retained by the feller until the 
price be paid by the purchafer. 

I muft therefore confider the infeftment on 
the diijpofition in the fr/i place, afterwards lay^ 
ing before you the means which the law has 
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afforded to the purchafer for forcing an eiitiy 
from the fuperion 

1. Of the Sasine. 

» 

X. Infirument of Saftne on the Di/pofition to a 

Purcba/er. 

In thm name op God, Amen. Be tr known 
TO ALL MEN hj tbis preient public inftrutxuent, 
that upon the day of , in the year of 
our Lord , and in the reign of our Sove- 

reign Lord George the Third, by the grace of 
God, King of Great Britain, France and Ire- 
land, Defender of the Faith, the year. In 
PRESENCE of ntie notary public and witnefles fiib^ 
fcribing, APPEARED perfonaily ^ as pro- 

curator fi3r and in name and behalf of B., whoie 
power of procuratory was fufficiently known M 
zne the laid notary public, and passed with 
ti8 and , bailie in that part fpeeidly con- 

ftituted, by virtue of the precept of fafine after 
inferted, to the grounds of the lands and otheA 
aftermentioned, refpcdlively and fucccflively, 
BAFTNO and HOLD I NO in his hands the princi« 
pal difpofition, of the date underwritten, con- 
taining the precept of fafine after inferted, made 
and granted by A., heritable proprietor of the 
lands and others therein and after deicribed, w, 

2 
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tad ill Divour of the faid B,, wu^m&my tlie faiid 
A.> for the cauCbs thcrdiQi ipectfled» ^QLXiy ahm^ 
ifATEi^ and jJtjspoNMJDp to and in favour of th« 
faid B., and his bcifs and affigneed wkomfoev^ri 
heritably and irredtemablyy Aii. and wmoib 
{Htrt the lands will be defended as in the difpofi'- 
the cUttife of the d\I^Q^n\ tdgether with all 
right, title, intere(l» claim of rig^t, property and 
{>oiIeffion, as well petitory aa pofTeflbry, which 
the faid A«, his pte^eflbrs or authors , bad or 
anywaya might have» cidiin, or pretend thereto^ 
or to any part or portion thereof^ a$ the faid 
diipofition, containing an obligation to infeft^ 
a met vel de tke^ prociiratory 6f refignatton, 
tlaufe of stbfolute warrandice, airignation to the 
writs and evidents, and rental, mails and duties 
of the forefkid lands, the precept of faline above 
inentioined and after inferted) with fundry other 
daufes, more folly bears* Which njsPOSjTiON^ 
containing the faid precept of fafine, the faid at-- 
tomey prefented to the faid bailte, ahd defired 
him to proceed to the ex;ecution of the office oC 
bailiary thereby committed to him, by giving 
ia(tne to the faid B; of the laid lands dnd others, 
in terms of the faid dlfpofition and precept of 
fafine therein contained ; trniCH dbsire the 
&id bailie finding to be reafonable, he received 
the .&id difpofition into hi? hands, and deliver^ 

Z 
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ed the fame to me notary public fabfcribing, to 
be read and publifhed to the witnefles and others 
prefent, which I did, and of which, precept 
therein contained the tenor follows (Here the 
precept oi fafihe and tefting claufe are verbatim 
copied into the fadne, with the fubfcriptions of 
the granter and witnefles) : AwrEK reading 
and PUBLISHING of which difpofition and pre- 
cept of faline therein contained and above in- 
ferted, the faid bailie, by virtue thereof, and of 
the office of bailiary thereby committed to him, 
GAFE and DELIVERED to tht {zX^ B. heritable 
ftate and fafine, adual, real, and corporal poflef* 
lion, of ALL and jvhole the lands and others 
above mentioned, lying and defcribed in.manner 
* forefaid, and that by delivery, to the (aid procu- 
rator of earth and ftone of the ground of the 
faid lands, and of all other ufual and neceflary 
fymbols, after the form and tenor of the faid 
diipofition and precept of fafine above inferted, 
therein contained, in all points. Whereupon, 
and upon all and sundrt the premifTes, the 
faid procurator afked and took inftruments in 
the hands of me notary public fubfcribing. 
These things were fo done on the grounds of 
the faid lands, refpeftively and fucceflively, be- 
twixt the hours of and of the day, month, 
year of God, and of the King's reign refpe^ivc-^ 
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ly firft abovewritten, before and in prefence of 
and , witnefles to the premiffea 

^ecially called and required, and hereto with 
me fubfcribing, 

2. Alteratiqns w the F(^rm of the Safme^ 

The alterations which take place upon the 
inftrument of ' iafine, following on the di(pofi« 
tion to a purchafer, ihall be ihortly ftated* 

I. Where the price is made a burden on the 
ftibje£fc (fee p. I76.)y the difpofition will be thus 
narrated in the fafiae : 

HjiriNG and holding in his hands the prin- 
cipal difpofition, of the date underwritten, con*? 
taining the precept of fafine after inferted, made 
and granted by A«, £fq., heritable proprietor of 
the lands and others therein and after defcribed, 
to and in favours of the faid B. ; whereby the 
faid A., in coniideration of the faid^B.'s be* 
coming bound to pay him the fum of , as 
the price of the fubje&s therein contained, and 
in coniideration of the real fecuiity thereby re- 
ferved, sold^ alienated^ and disponed^ to 
and IN favours of the faid B. » his heirs and 
affignees whomfoever, all and whole (Here 
the lands are defcribed) : Bur declaring al^ 
WAXSy as it is thereby exprefsly provided and 
pBCLAREDy that the lands and others above de* 

Z2 
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Icribed are difponed under ^e exprefi butden 
of the faid sum of Sterung^ being the 

price agreed to be paid by die faid B., wkfa 
INTEREST thereof from the term of ,.he* 

ing the term of the faid B.'s entry to the faid 
fubje^ls, with a fifth part of the faid principal 
fum of PENAtrr. as contained in a botid 
granted by the faid B. to the faid A., of the date 
of the faid difpoiition; under htmich coNm^ 
TiON the iaid right is declared to be granted, 
and to he accepted of by the faid B., and 
not otherwife : jiND wmcM principal fum of 
, interell to HVi due thereon, and a fifth part 
more of penalty, as contained in the faid bond, 
is thereby declared to be a real burden aff»%ng 
the faid lands and others above difponed, and is 
thereby appointed to be engprofied as a burden 
on the ijifeftments to follow thereaii, and ia all 
the future tranfmiflions and inTefikures tbereoft 
and that ' until complete payment be made of 
the faid fams, in terms of the faid bond» as the 
faid difpofition, ppntaining an obligation to in* 
i^ft a me^ vel de me^ procuratory of refignation, 
claufe of abfolute warrandice, aifignacton to the 
writs and to the rents of the faid lands, preciqpt 
of fafine above mentioned and herein after inr 
ferted, with fundry o^er . claufes, more fully 
bears : Which disfositjon^^ containmg the 
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fKid precept of iaiiae, the faid attorney (aii4 
fo on ia cgmmm foim^ till you come to)^ 
odFB and PMjLirJSRMJ} heritable (late and ia* 
fine, »6lual| real, and corporal pofleflton to. 
the faid B.» of all and trsoLM the lands and 
others ahovemeiitioned> lying and de&ribed ia 
manner fotjefaid ; »ut uNDJSft the bukdmn 2^ 
ways of the faid fiim of L. of principal^ 

intereft du^ therton from the faid term of , 
^nd a fifth part more of penalty, if incurred, al 
^s contained it\ the faid bond ; under which 
expreis burden this infeftment is giyen and to 
\it received by the find B,^ and not otl^erwii^ 
^ND THAT by delivery, &q. 

z. When the dkjponee has right by aflignatkMi 
an uneKecttt^d precept of fafine# 

You proceed in the common form till you 
^OBM tp narrate the warrants. The diijpofitioii 
contMBing the precept is not a difpofition to tfae 
purchaier, {nh it has befsn granted by a former 
proprietor to the fdiler, wlio has afligned the 
uneKecuted {^ecept to the purch^er ; you tberft* 
lore, firft of all, narrate this difpofition in the 
fommon way : Thus, 

** Hafinq and holding in his hands a di& 
nofition, of the date afterraentioned, and coflh 
flfimng the jpf ecept of fajGu&e «ftcr iofqted, imi^ 
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and granted by L. to A., whereby the find A. 
soLD^ ALIENATED^ and DISPONED (and fo on, 
in ccMnmon form ; and after narrating this di£* 
pofition, you narrate the difpofitlon contain- 
ing the sdHgnation in favour of the purchafer^ 
who is to be infeft in this way) ; And also 
HAFiNG and HOLDING in his han4s a difpofi- 
tion, of date the day of , made 

and granted by the faid A. to the faid B., where- 
by, for the caufes therein fpecified, he sold^ 
ALIENATED^ and DISPONED^ to and in favour 
of the faid B., his heirs and aflignees whom- 
ibever, heritably and irredeemably, all and 
WHOLE the lands and others particularly above 
deicribed, with all right, title, intereft, claim of 
jight, property and pofleifion, petitory or pof- 
fefibry, which the faid A. or his predeceflbrs 
or authors, heirs or fucceffors, had, have, or 
may claim or pretend thereto in all time com- 
ing, as the faid difpofition, containing an obli- 
gation to infeft a me^ vel de me^ claufe of abfo- 
lute warrandice, aflignation to the writs and evi- 
dents, and in particular to the difpofition above 
mentioned, and to the precept of fafine therein 
contained, and hitherto unexecuted, with all the 
ufual and neceilary claufes, in itfelf more fully 
hears : Which difpofition above mentioned, in 
^vour of the faid A«, aod cont^ning there- 
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in the precept of fafme, with the difpofition laft 
above mentioned, the faid attorney prefented to 
the faid bailie, and defired him to proceed to 
the execution of the office of bailiaiy committed 
to him by the faid precept of fafine, by giving 
fafine to the faid B/ of the faid lands and others^ 
in terms of the faid precept of faHne^ to which 
the faid B. has rig^t, in manner forefaid : 
Which desire the faid bailie finding to be rea- 
fonable, he received the faid two difpofitiona 
into his hands, and delivered both of them to 
me notary public fubfcribing^, to be read and 
publifhed to the witneiOes and others prefent, 
which I did, and of which precept contained in 
the difpofition firft above mentioned, the tenor 
follows, in thefe words (Here copy in the pre« 
cept of fafine, tcfting claufe, and the fubfcrip« 
tions of the granter and witnefles): After 
READING and PUEUSHiNG pf which di(pofi«^ 
tions, viz. of the difpofition by the faid L«> 
to the faid A., with the precept of fafine 
therein contained and above inferted, and of the 
faid difpofition by the faid A. to the (aid B., 
by which he conveys to him the faid unexecut* 
ed precept of fafine, the faid bailie, by virtue of: 
the faid difpofition and precept of fafine firft 
above moitioned, and of the office of bailiary 
thereby committed to blm^ gaf-e and deufek^ 
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MJ> to the fud B. heritdbie ftate and fiifincj 
a^ual, real, and corpcural poflefficm^ of jll and 
wmtnr &C. (7%^ ftmdinmg part ^f the in^ 
Jtrwmni is in common form.) 

3* Where the diiponee has ri^t to an un^ 
executed precept of (afine, including other fub4 
je^ beiides thofe conveyed to him. 

In thb cafe there is nothiolg to prevent thei 
proprietor of an eftate, poifeffed of an uneze*- 
cuted precept, when he fells part of the eflate,^ 
from ccmveying to the purchafer the unexecuted 
precept CO the extent of his purchafe ; and the 
puichafer taking infeftment on the precept doea 
aot exhauft it, in fo far as it relates to die other 
parts of the eftate ; for, with regard to theie, ie 
remains an e£&&ual warrant for a fafine* lit 
tbe difpofition, the conveyance to the precept 
will be reftriAed by thefe words : ^^ To the ex* 
V tent of the fubjeds h«eby fold ;** and the 
dbanges on the preceding form, by referring td 
&ii reltridion, muft be very obvious. 

4* Where the perfon infeft hatf acqiiireii 
light to the precept by a general fervice* 

Where a purchafer dies umnfeft,- his fadr, by 
a general iervice, will carry right to the unexe^ 
rated precept of iafme, and, in virtue of H^ 

5 
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fervice, may be ihfcft on his anceftdf's difpoli- 
tion. In thiil cafei after narrating the difpo- 
fition in the fame manner as in the preceding 
examples, you proceed thus : 

jfs ALSO^ HAVING and HOLDING ill his hands 
the RE TOUR of the general fervice of the faid 
as. neareft and lawful heir to the faid , , his 
father, expede before the , dat^d the ♦ 

and duly retoured in his Majefty's chaneety^ 
whereby the faid has acquired right to the 

forefaid difpofition, and to the precept of fafine 
Hill unexecjuted, and whole other claufes therein 
contained, as the retour of the faid fervice in itfelf 
more fully bears j which dispostioNj with the 
faid precept of fafine therein contained, and 
the faid rstour^ the faid attorney prefented^ 
&c., in the form of No. 3. 

3. Remarks on ihe Eff'efls of the Sajine. 

The infeftment being thiis taken on the dif' 
pofition, the purchafer is fecured againft the a^s 
and deeds of the feller^ at the fame time that 
he has it in his power to render his right a pu'- 
blic one, holding of the feller's fuperion This 

■ 

effe(5l is fo fixed in mddern pradtice, that the 
principle of it is overlooked, ' and almoft forgot^ 

A a 
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ten. A vanfal may either conftititte a bafe rights 
to be held of himfdf, or he may coiiTey the 
Unds to be hclden of his firperior ; and our 
common difpofition binds the feller ro do both : 
He is taken bound to infeft the purchafer, to 
b^ held of himfelf blench; or to be hel5 t>f 
his fuperior, in the fame "vray, and for pay- 
ment of the Tame duties and cafisahies, that he 
himfelf holds the fubjedt To carry this obli- 
gation regularly into execution^ the feller cughty 
according to the genuine principles of feus, to 
give a precept of fefine for infefting the pur- 
chafer to be holdcn of the feller j and, in order 
to complete the public holding, be ought to 
grant a procuratory of tefignation for resigning 
the fubjedls in the bands of fhe fuperii$r, tot 
new infeftmient^ by the foperlor to the purcha- 
fer ; and he ought alfi^, in order to give the pur- 
chafer the option of a piiblic right by confirma- 
tion, to grant- another precept of fafine for in- 
fefting the purchafer to be holden of the feller's 
fuperipF. This was the aj&cient form, as^ I have 
already explained to you* in the hiftory of the 
difpofitioifi i and/ that we may diftingulfh pro» 
perly betwixt the ancient and modem pfadice^ 
I fhall fijppofe infeftment to have been taken 
on ^precepts of fafine fuch as I have defcrlbed^ 
that we may iee fully the efieds of fuch tights^. 
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Had fafine been t^en on the firil t& thefe pre* 
<ept8» granted for the exprefe purpofe of infefi> 
ing the purchafer to be holden of the fellep^ 
then the fafine mud have been reftriiSiied to 
that fole effed:, — it could faaye created only a 
faafe right, holden of the feller blench, in terms 
of the difpoiition* It would t!ms have carried 
to the purchafer the property of the fubjeds, k 
would have fecured him againft the ads and 
deeds of the feller, in fo izx as that bafe right 
extended \ but it could have gone no farther^ 
^nd no adt of the fuperiors could have raifed k 
into a publk right. This laft confequence evi« 
denciy follows from the nature of the infeft^ 
snent ; * it is given for the expreis purpofe of 
creating a bafe right holden of the fdler as im^ 
mediate fuperion The feller's fuperior has 
therefore no title to alter that right, and to take 
from his own vafTal (the feiier) this fubvalfaU 
age which he has thought proper to conftitutd. 
The confirmation by the feller's fuperior of this 
bale right would therefore have no other effed 
than to dqurive himfelf of the notu-entry dup- 
lies and cafualties which ocherwife would have 
fallen by the death or delinquency of his im« 
mediate vaflal, the feller. All this naturally 
&i|owf from th$ terms of the rights. 

• Aa a 
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I am next to fuppofe, that, in place of tak« 
Ing infeftment on this precept of fafine, grants- 
ed for infefting the purchafer, to be holden of 
the feller, the purchaler takes infeftment on the 
other precept, given for infefting him, to be 
bolden of the feller's fuperior. What right 
would the purchafer have acquired by that in- 
feftment ? Now, this precept is, no doubt, a 
warrant for giving infeftment to be holden of 
the feller's fuperior ; but what authority has 
the feller to give that warrant ? He has evi- 
dently none; therefore, the infeftment follow* 
ing on this precept has originally no effeQ what- 
ever ; it literally carries nothing, and it is only 
by the confirmation of the fuperior that it is 
raifed into exiftence. His confirmation gives 
authority to the warrant of his vaffal ; and, be* 
ing thus fanftioned, it comes to be confidered 
as if the infeftment had flowed originally froxa 
the fuperior's authority, and fo carries a right 
to the fubjeft holden of this fuperior. 

Such is the nature of thefe two rights. The 
one gives an immediate title to the property, 
but carries no right to the fupferiority. The 
other carries no right whatever, either to pro- 
perty or fuperiority, until it has been confirmed 
l)y the feller's fuperior,after which it carriesa right 
tp both eilates ; and therefore of old purchafer§i 
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took infeftments on both precepts, by that meAns 
carrying the property at the fame time that they 
put themfelves in a fituation to fettle with their 
fuperibrs. Modern pradice has united thefe 
advantages in one fafine ; and it is attained in 
this iimple manner : In place of faying, as of 
old, that infeftment is given to the purchafer, to 
be holden of the mediate fuperior ; or to be 
holden of the feller, the immediate fuperior ; 
there is no notice whatever taken of the hold*- 
ing, or of the purpofe for which the fafine is 
given (as you will obferve in the precept of the 
modern difpofition), it is left perfedly general ; 
fafine is fimply ordered to be given* Neither 
does the inftrument of fafine tie down the in- 
feftment to the one kind or to the other ; and 
hence it has come to be received as a bafe in- 
feftment, carrying the property of the lands to 
the purchafer as long as he remains unentered 
with the fuperior ; and, from the moment that 
he enters with the fuperior, then the prefump- 
tion changes, and from that circumftance it is 
inferred, that the fafine was from the firft a 
public one, confirmable by the fuperior ; and 
{iccordingly the public right is drawn back to the 
date of the fafme. Such is the change intro- 
duced by expediency, fan£tioned by the deci- 
iioiis of the Court in the end of the laft centu^ 
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ryt ^snd tow firmly eftabliflicd in modem pno- 
ticc 

This explaiod the nature of the pnrcha&r's 
light while it remains on the diipofitian and 
iafiiie^ the forms of which I have already laid 
before you, I now proceed to the means by 
which this right may be rendered public ; and 
there are two methods, the one by obtaining 
the purchafer's confirmation of the iafine foU 
Ibwing on the difpofition ; th^ other, by refign«- 
ing the lands in virtue of the procuratory of 
refignation in the difpofition, obtaining a char^ 
ter of refignation from the fuperior, and taking 
infdEtment on it. Of thefe methods of entry 
with the fuperior, the one may be called the 
vdufit2uy, and the other the legal entry ; fince 
it Is by refignation only that the fupertorcan be 
forced to give an entry to the purchafer, though, 
In pradice, the voluntary entry is as often made 
in' the one way as in the other. Thefe me- 
thods I ihali (X)nfider feparately ; and, having 
already hud before you die fafine on the di^pon 
fitian, I ihall firfi; take the entry by confirma- 
tion. 
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• 2. Of TEE CHjtRTBM. OF CONFIRMJTWNt 

* 

I. Of the Htftory of the Charter <f Confirmation.^ 

The title by confirmation is of a vftry ano-^ 
malous nature; it depends upon the vallUV 
difpofition, upon the authority which he there 
gives fof an infeftment to be holden of the (m^ 
perior, upon the infeflment following on ihi& 
authority, and upon the ad of the fuperior^ by 
which h4e! fan&ioHS the deed of bi» Taflal, an4 
unites and gives effedt to the whcde. Thus the 
warrant is originally givei^ by the vafTal, who 
Kas no authority to give fuch a warrant, aiid it 
is confirmeil by the fuperior, who, without tihe 
taiTars refignation, ^ has a$ }itt)e right \o grant 
fuch a warrant ; £3 that, on feudal priiKipks^ 
this confirmation ought to give no right tothe 
purchaser : Alt that can be faid for it is, that 
thofe wlk> have any intereft in the eftate have, 
m oile way op another, exprefled their con- 
fent, and fo clubbed out a right amongft them. 

Strange as alfthis muft appear, it is ftill the 
more remarkable, when we recolledl that, at 
the veiy tiine when this anomalous right muft 
have beea introduced, we pofleffed in . the re- 
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fignatlon a natural and complete form by which 
the purchafer might regularly and on feudal 
principles have held the lands of the fuperior. 

Thefe confiderations have induced Mr. Rofs, 
with great plaufibility, to attribute this form 
to the adt of Robert I. ft. 2. c. 25. The great 
proprietors both of this country and of Eng- 
land feem/ in the beginning of the i4tlv cen- 
tury, to ha,ve felt great inconveniences from the 
fubiufudations or fales made by their vafTals. 
In England, the (latute ** quia emptor ts terra* 
rurrC^ enads, tliat in future^ vafTals were to dif« 
pofe of their feus, only, on condition that they 
ihould make the purchafer hold of the fellerV 
. fuperior.; and, in that country, the effeft of the 
aQ.has been to confirm the deed of the vafTal, 
and to complete the right of the purchafer, with- 
out the neceflity of any z& on the part of the 
fuperior. The flatute itfelf has been held to 
confirm the, right, and, from the moment of 
its enadment, there has been no new infuda** 
tions. Blackflone ; fays exprefsly, that all ma-^ 
nors are held to have exifted prior to that pe- 
riod. 

It was by the aft of Robert L that a fimibr 
regulation was introduced into our law ; and 
it was not unnatural, when a fale was made, 
for the purchafer, in obedience to this ad, to 
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have adopted the form, of the charter a me^ by 
Which he conveyed the lands, to be holden, not 
bf himfelf, in the old form of conveyance, but 
df his fuperior: The writers on EngUIh con- 
veyancing Ihow us that this was precifely what 
happened in confequence of their ftatute * : 
** Formerly/* fay they^ ** the holding was of 
*' the feller and his heirs, and not of the fupe-- 
** rior ; fubfequent to the adl, the holding has 
" been bf the lord of the fee, by the ferviceS 
" under which the feller held.*' The terms of 
it, we are told, were ** I'enendum de capitalibus 
*• dominisr ^c.^ though nOw it his come to 
be altogether omitted. It is nbt without rea-* 
fon, then, that Mr; Rofs has attributed to this 
flatute of Robert I. the charter a me-; and wc 
fhall iind an additional argument for this opi- 
nion in the forms of our burgage dfeeds. 

2. Of the Form tfftbe Charter of Confirmation: 

The charter of confirmation confifls^ i. Of the 
addrefs to all and fundry. 2. Of the claufe of 
confirmation, containing an account of the deed 
confirmed. 3. A difpenfation with all defedts. 
4; Thfe tenendas. 5. The reddendo. 6. The 

"* Wood's Theory of Conyeyanang, 3d.£dil. c. 5. (4. (F.) (Cl) 
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chuk/ahajxre ctgufilbit. 7* The claufe of re^ 
g^iftration. 8» The tefting claufe. 

Knoht all men by thefe prefentt, TChaIl \ 
L« M.^ £fq. of « immediate lawful fnpe^ 

tier of the* lands ^nd others underwritten, ivi 
eoNsiBERAtioNf of a certain fum of money 
paid to me by C t)., whereof 1 acknowledge the 
receipt, have ratifimd and APPROfED^ as I 
luireby ratift^ APPKors^ and for nie^ my heirt 
and fucctefibrs perpetually confirm^ a JbisPOsU 
rioi^t bearing date the dtty of , made 
and gramed by A^ B. ; p^merbbt^ for the caufes 
th^ftin fpeciiied^ the iaid A* B. ioi^^ alib^ 
NAtBD 2^nd mspONSj>^ to and in favour of the 
£aiid C« D., his hdr^ and affignees^ whomfoev^t 
heritably rnd irredeemabiy^ ail and jthole 
(here defcribe the ktKls as in the difpofition) ;» 
as the faid difpofition, containing an obligation 
to infefc a meox de me^ with precept of fafme, 
and other ufual claufes, more fully bears ; to- 
cmtubr also with an instrvmbnt of sasinb 
following thereon, in favour of the faid C. D., 
dated , and recorded in the regifter of 

fafineSf the day of , oit of what- 
ever other 4ate8^ teuor or conteitts the faid writ* 
ings may be, in the whole hbads^ articles^ 
claufes, tenor and contents of the fame, with all 



tiwt bas pr ia qompeteat ^> ibUpw tfaereoa : Aitn 
FURTBJBJt, I bcwby jFff^f, wd GKJNT, *nd for 
m^fi^f, and mf htin and fijtcceflbrp, pbpmrn and 
CRpjw, that thiy prefent confirmation fhadl be 
ds valid and eficdtual» to all intents and purpofes^ 
as if the writs before confirmed had been en-^ 
grofled herein, or asdf this confirmation had 
been made before the taking of the faid infeft- 
ment ; wherewith^ and with all objefkions that 
aiay $e Ag^nft the validity of tlie faid d^dsi or of 
tlu9 cQoSrmatioQ, I» fi>r myfelf and vxy foreCaidar 
have- for ever difprofed^ ro mm ifoifPEN, the la^d* 
aod others before defenbed9 under vw 9ml ^7 
hejura and fuccd&rs, imm^diat^ ki^rfill /^pe^ 
riofs thereof, in feiifarm, fee, aj^d bentage fpi> 
«y.er ; QiriNo .therefor yearly tiie faid C. O,^ 
aod hi§ forefaida, to me and my foreiaidaf vs^^ 
mediate ilawfui fuperiorB of the fame, ,r»E,$UM 
DF. ^ jmuNJUjs SrEZJLiN,Q^ in name of feufarmb 
duty; at t^o terms ia the year, Whitfunday an.4 
Martibmas, by equal portions, ^i^D doubiwq thfs 
faid fou.d«ty the ifirft year's entry of eax^h heir t9 
theJandaand <ithcra /orQ(^d, jnp ira/frfor «U 
other burden, exaftion, demand, or fecular fervice 
wh^evcx, .sAriNJ& avd rxserfinq the bygont 
lol curccDt ffin duties .of the faid laoda, in fo 
far as.th^ fams are not paid, and sahno my 
right; »d the righti of aU others conceraed ; 

Pb? 
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And r c^iN^SENT to the KEOUrKAirion hereoiP 
in the books of Council 'and IStffion, therein tp 
remain for prefervation ; and thereto coNsrs* 
ruTE my proctiratoFs, &c. In 

friTNEss vrhereof, &c., ^in the common form 
of the tefting claufe. - * • 

* • • • 

• • . . . , 

3, Variations on the Form of the Deed. 

-- * - • » * 

In place of arrangiOg under feparate heada 
thfe changes to Which the charter of confirma- 
tion is liable, and which depend in a'gteat de« 
gree 'on the conditions of^ the original feudal 
grantf, I fhall add another form of this cbar«- 
ter, whi^h- &em^ to include mbfl of the changes 
that can occur ; apd will (how in what way this 
dfeed iVtobe formed, I: muft obferve, how- 
ever» that the moft material thing is to fhow 
cilearly that the progreft ' in * the perfon of the 
vaifal is complete ; and therefore you ought to 
trace it from the perfon laft ipfeft, holding of 
the fupcrior, till it comes into the perfon of the 
vaiTal in 'vV'hofe favour the charter is granted. 

* » • • - ■ 

Knov'all MEN by thefe prefents, THjrlyA. 
iqimediate lawful fuperior of the lands and 
Others aftermentioned^ ji^d that I, Z«, ^s 
haying acquired right from the faid A. to the 
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)a$ktea.i of the Aiperiority of the lands aft^r 
mentioned) have ratified and approp^ed^ and 

do hereby RATiFTy approke and confirm^ a 

• * 

DISPOSITION bearing date the day of \ ^ 
granted by G., the oi^iginal vaflal in the lands 
aftePHaention6d/to and in favours of B., where^ 
Br he SOLD and disponed tOh^d, in favour of the 
faid B., his^heirS^nd affignees whoinfoever, heri- 
tably and irredeemably, all and ivhole (here ' 
the lands are defcribSd as in the difpofition) ; 
BUT' undJsa certain conditions therein and after- 
mentioned ; ^iv^/>*theiaid difpoi^tion contaiiiaaa 
obligation to' infeft the faid B<,^ther ame ot de 
mCt with procuratory of refignatron, precept Of 
f^iine^ and all the ^ifual and neceilaFy claufes, as 

ALSO Sin INSTJiVMENT Of SASINE following OTi 

the iaid difpofition^ in favour of the faid B., dated 

'■ , and recorded in the regifter of fji- ^ 

fines the day of , or of whatever otheF 
dates or tenor the faid deeds may be, in the 
WHOLE HEADs\ articles, claufes, and contents of 
the fame, with all that has <»* is competent to 
follow thereupon ; ^s also^ we do hereby jt-rfsri- 
FYj APPROVE^ and confirm a disposition bear- 
ing date the day of , granted by £., 
who ftood lad publicly infeft*undet me in the 
lands after fpecified, as heir to hiafa&er D., the 
original vaifal in the faid landS| WHEREBr he 
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WLB ^d msPQNBP {o F., his. h^i^s Mid ai%« 
Qec^ whpniroeyer, beritably ^nd irrcdeeaiablxy 
4|zz ac^d fvfioif (here the Uods will be pardca-* 
larly d^&ribed) ; BUT UNi?£R ceruia cooditioa« 
therein aad after ejtprefled ; jn which lands th^ 
laid E. >oi>p4 Mmfelf to inf<?ft the /aid F., ei- 
ther i? i!v^ or ^(P w?; aad -for thjyt poipof^ th« 
difpofiii^Qn cwl*m$.i*ocur2ftory of refigaatifta 

8^:preccpt of fafine, with P^bCT ufual a^d oe-f 
<:*flai7 claiifes J yf Afp ^Xff9 & W^/^ovf/^^ ^iftd 

G,y ihfi «yeft foQ and heir . of .i;h3 feid F^, t© 
wdJfi feypHr of the f«d-P.*..»"W***r h« 
SOL^ ftod D^spoNJPfi to bind, hift h«?5 aiwl ^fi^^ 
i^ees wbonifwver, JK^ritaWyjaq4. brdieeqwWy^ 
jf£i: and wmLg tbo lasd^ and pemc^Mtfs lift 
ftbpve d^fcribed, and cootai^ii&d iiifltt dlfpoGxhrn 
by £• to F., IN wHWJSt Unda h« hwaow bound 
toJufeft the f«id B# either a mevt)deme^^s\A.£aT 
that pjuipofe he aiSgnc^ to bin. the uoexecobed 
|)roieHC9tpry of reiignatioa aisid p»cept of fafii^ 
e9n$A0i«d ill bi» fajkh^'s dAfpoTuicwi* to,wb}ch;be 
bgid ap^oii^ right as bcir i^i^nA and letoured 
to his f«jid fathffv ^onforoot loagcda-al fervii:^ 
duly retOBwd to chancory, of date , Aftfn 

di^o au iififhVMtfif Pf susisB M\sm}n^g .^ 
tlL« ^id piMcpt fo fSl^tdy bfayour of the fM 
j^i, jof date , necQfded ^ .oit of wbau 

9 
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ever other dates, tenor, or contents the faid dif- 
pofition8 and fafines may be, /i\r thb whole 
heads, articles, and claufes thereof, with all that 
has or may follow thereupon, but with and un* 
dcr the refervations and conditions therein con- 
tained, and herein aftfer inferted j nispsNsiNd 
with the generality of the above confirmations, 
AND DECLARING that the fame (hall be as valid 
and effectual, to all intents and purpofes, as if 
th^ writs before confirmed were all and each of 
them herein verbatim engrolTed, or as if this 
confbrmation had been made before the taking of 
the infeftment abovementioned ; where with, and 
with ill objections that may lie againft the vali- 
dity of the faid deeds, or of this confirmation, I, 
^he faid A., for myfelf, and for my fucceflbrs ia 
the faid lands and eflate, and I, the faid Z., for 
ray right and intercft, havq for ever difpen^ 
fed, ro BE HpLDENy the faid lands of 
firft aboVcmentioned by the faid B. and his fore- 
faid8,of and under me the faid Z., in liferent, dur- 
ing the fubfiflence of my right of liferent, and 
of me the faid A. and my forefaids, in fee ; and 
AFTER the diffolurion or extindtion of the faid 
right of liferent, to be holden of and under 
me the faid A. and my forefaids immediate law- 
^ fupetiors thereof, in feufarm, fee, and heri- 
tage, by all the righteous meiths and marches 
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tfiereof, &c. ; bvt always under the exceptieirt 
and refervations after written ; and also to 
BE HOLDENj the fore/aid lands laft above de* 
fcribed by the faid B. and his forefaids, in the 
fame manner, of and under me the faid Z., in 
liferent, during the fubfiftence of my liferent 
right of fuperiority, and of arid under me the 
faid A. and my forefaids, as fiars; in feufarm^ 
fee, and heritage for ever, ciriNG yearly for the 
lands firfl above defcribed, the faid B. and hisr 
forefaids, to us for our refpe£live rights and inte-^ 
tefts, and to the heirs and fuccefibrs of me the faid 
A*Jn the fee of the faid lands^the feu duties and 
others after fpecified (hejfe enumerate therfi), and 
to be DOUBLED the firft year of the entry of each 
heir to the faid lands, as ufe is in feufarm : ^ 
ALsOf the faid B. and his forefaids carrying their 
whole grindable vidtifal yearly to the mill of 
, being that mill of the barony to which 
the faid lands are thirled, and paying the 1 7th 
peck of {healing for the multure, with the ufual 
and cuftomary bannock and knavefhip, and per- 
forming fervices to the faid mill and dam there- 
of, according to ufe and wont ; as also^ an- 
fwering, when lawfully fummonedy at the courts 
of the faid barony, to be held at . the manor 
place, or upon the ground of any part of the 
faid barony, in terms of law ; and also bear- 
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iTig a ihare of the whole legal, and public bur^ 
den§ Imppfed or to be impofed oa the/aid bai- 
rony^ in proportion to , which^ by. the fajd 
prighial^ch^ter of the faid lands9 ^^^ the agreed 
valued rent thereof, in all time thereafter ; ex^ 
BEPTiNG only the -flipend and communion ele^ 
mentfi then paid to the minifler of. the faid pa* 
rifh| whereof the faid lands are to bear no {haj^ 

^NJ^ THESE for all other burden or fecular ferr 

• • * . . » ' . . » 

vijce which can l^ req[Uired furth.of the faid 
lauds J AND GiFJNV yearly, the, faid B. and hi^- 
aboyewritten, to us and our forefaids, for ouf rie^ 
/pedl.iye^rights an;d ijiterefts^ for the lands lai^ 
above defcribed (interfns c^f the Jeddendf) p| 
the_ original chartqr of that part ^of the lands) ,) 
jguT EESERFJNG to the faid B.. and^ his forer 
ia|4s . relief from the other, heritors or feuer^ 
of the- faid lands originally, feued to the faid 
pw> of a proportional part of the faid feu. dut;g 
9pd public burdens pro mt9 ; safjng and ^e^ 
SERFiNGlo us tb^ by gone and current feu duf 
ties of the faid whole lands, in fo far as the^ 
hftye not bee^i paid, anj\ safinq our r,ight and 
the right of all others concerned ; Af^j> pas,tu 
CULARir RESERFiN^ to me the faid A. and m]ft 
forefaids^ all and singular mines of gpldt filver| 
copper, tin, lead, coal, atid other inetals and mi^ 
nerals wl^atfoever which arc in the iaid lan^Si tfi^ 
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teptihg bhty ilone Md Mtti and quairiil ^€t»it^ 
which are to bdong to the laid B And hit fbtet- 
faids, ds disponed to him by the faid G. : Ank 
bncLJRiNQ herebj, that -It (hall be lawftil tA 
bie tRe^id A«; and my forefaids, to (eahrh fef 
And carry away the ibrelaid mttats and milieu 
fala hereby- referred, and to nfc (b liibch iDf th* 
grounds of the forefaid lands ^ (haH be f^quilr^ 
fed for thefe purpofes, ir^ff z\vf2ijh SAtis^tftn 
thefaid'B; ahd his fordfaads for the loTs and da<- 
iteige which he dt th<y fliall tfaerd>y fUilaKh } 
iOcsBkrrmf also fuH power to ^iii or Bik^ 
h)Ns the fee or liferent of the fiqpfeSrioHty df 
iH or any part t>f the abbv<^ lands and h\htA 
forefaid, at pleafure, and to difieteht peribi^s i. 
3wir vsnsrjSLlt to life and exercife -cvserlr 
|)ower arid faculty of tti^cfribrity over the Ifai^ 
fandsand others ^rdaid, without the adrifee d 

r 

&nftnt 'of my prefent^ feture vaflalsi iii fh« 
lame manner as if the tSvo fortfaid feus <w par* 
€cls *of hnd had 'not bfeftn ^mtai^d m^ont 
Charter, Mr r riff^r diflfererit and diftihdl^gfet* 
had been granted for fcach, jii/D jrJff, ifor fkS: 
feipetSSre right of liferent aiad fee, coNi^s/ir to 

fhe KBGi^sr^AtiON hereof ?n this books ^f Seft 

*■ . • 

Hon, ^ therein tb rcmath f6r prelenration ; and 

(hereto xtmilitute otfr prociih^ 

• » • » 



w ^ 
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In* the above exampLe, the feconxl parcel of 
lands was part Qnly of virh^t had bee^ origi- 
nally feued out ; and yet fhe whole feii duty 
contained in jthe original feu charter is inferte^ 
ia the reddendo of this ppnfirqaatioa ; ?L^d to do 
jttftice bet^v^xt the v^flals, you will obfcrve tb^ 
there is a claim of recourfe prefcrved to him by 
tbe above form ^gaii^ft the other vaGTals in th9 
original &u. Were the (uperior, in place of 
infettiiig the whole feu duty, to infert that pro- 
portion only which dbis vaflTal had agreed 19 
(9 pay, ilill he would prefenre a power of cx^ 
ading the whole, ^nd the reddendo of the chari» 
t^ qf cpnEriRatlon would run in theie terins ; 



^^ GiFl^g therefor yearly, the faid B. and 
jforefaids, 19 us and our forefaids, according t^ 
pur refp$c^iye latereAs, the iuin of L. gter-* 
)ing of feu d^yj being a proportional part of 
tbe fuQd of jSKterling, which was the fe^ 

^iity payable by the ^id original feu charter, ia 
favour pf p., for the /aid whole .lan(}s, of which 
Ae jp^r^ )#ft above de^ribed is only a part; 
^Nfi fjfjtr^ at twp jtprms ii> lihe yeiw, Whitfuur 
day and Martinmas, jby equ$d pqrjtipins, with ^ 
fifth part more of penalty in cafe of failure, 
poff^A^/fi^'fiTt}^ iaid {tvL duty ;i^t the fqtry of each 

Cc « 
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^ays full power to us and ' our aboveWrittcn, ' 
fuperiors of the.faid fubjcfts, to tuiSi full pay- 
ment froni the faid B. and his forefaids of the 
whole yearly feu duty payable by the faid ori- 
ginal feu charter in favour of D., in like man- 
ner as if there had been no diviiion of the faid 
feu duty : Bvr dbcljring^ that when we or 
our forefaids fhall infift for full payment of the 
entire feu duty from the faid B. and his forc- 
iaids, we fhall be obliged to aflign to hinri or 
them, at their expence, all right competent to us 
again ft the proprietors of the remaining part of 
the faid feu, in order that the faid B. and his 
forefaids may the more readily operate their re- 
^lief againft the faid proprietors : jiNJ> furthbr, 
DECLARING^ that If we or our forefaids fnall al- 
low the faid total feu duty to remain unpaid by 
the different feuers for the fpace of one year 
after the refpeQive terms of payment thereof, 
r/fii\r, for the years in which that negleft Ihall 
happen, the faid B. and his abovewritten (hail 
he liable for no more than the faid fum of L. 
being the proportion of the faid feu duty pay- 
able by him in manner forefaid, AND TBESM 
for all other exadioq/* &c, ^ 

This form of the, charter of confirmation ia 
©ft#n, in completing the. title of a vaflal) joined 
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with the charter of refignation or the preeept of 
Hare coffftat. Thefe combinations will be after- 
wards tdcen notice of. 

c It is this confirmation, where no mid impe« 
diment has intervened betwixt the date of the 
charter and the date of the fafine confirmed^ 
which renders the right a public* one, places the 
purchafer in the fituation of the feller, and 
completes the difpoiition, 

3. Of the CH4RTMR OF ReSIGNATJOI^. 

Refignation affords the other means by whicli 
the purchafer may complete his difpofition. I| 
is this which I have called the legal entry, be- 
caufe it is under the form of refignation only 
that a purchafer can force a fuperior to give him 
an entry, I fhall therefore, in the \firfi place^ 
lay before you the ileps by which this is ati^ 
tained. 

X. Means offormg. an Entry. . . ' 

Prior to the afl: 20th Geo. 11. c. 50., a pur- 
chafer had no diredl means by which he could 
have forced an entry ; and even an heir could 
obtain his entry only by three confecutive pre- 
cepts ; and if the fuperior ftiU remained obil!^ 
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sate* hf obttitkinc; a precept fbr^fa«rgibg tli« 
ttext imiMdiate fuperior to feaeive him, nQtU 
he came to the Crown, who is panmount fitv^ 
pfrior* and refuffii no vaflaK B7 thia ad, th^ 
fituation both of the hdr and of the purchafee 
has been xmprored. The zQl declares, ^ That 
¥ any perfoo dufy fenrod and retoured hair iit 
^ any lands held of Aibjeds fuperiors in Scot« 
^* land, and any perfon who (hall acquire fucb 
*^ lands from a proprietor duly yeftcd and feiied 
^' therein, and who ihall olitain a conveyance, 
•* containing a procuratory of rejignation in hi| 
** favour, may apply to the Ordinary on the 
^^ bUl3 in this Cpurt of Seffion, praying a war* 
^^ ranj; for letters of horning, to charge the fu<* 
*• perior to raceivis or grant new infettment to 
^ £u.ch hpir or purchafer rc^dtiyely ; and upon 
^^ produifUoa to the i.prds of Seifion of a fecial 
^ jeCouir, or of a conveyance bearing a procura^ 
^^ iory of refigttotiou^ the faid Lords fliail ^ran^r 
^ warrant for letters of horning on fifteen days^ 
^ to charge the fuperior or fuperiors to grant 
^* new inff^fcineists to iy^dk piux:ba&r or dif- 
ffpx)ace." 

It 13 10 the heir pQ^C^d of a j^cial feryipe 
|a the iatKlf) and to the purchafer poJOTeiTed of a 
dii^fuion f rxsttn a proprietor who is duly ieii^d 
JD (heJaadjSt Jiod ^ntaininf; in It a procuratorj 

3 



«f Mfigdidoti, diat the beMfit of this ad is 
gittren ) and 1 ^1, in the;;£^piacc, lay bdfort 
70a the fottk of prooeediog laid dovrn by ths 
«^ ^hiik tt&aUes thd purckeLfisr to force; ift 



' I take the <^i cfaeiH that a dHjpoace is d6> 
firoua of obtaining a charter oE refignatUm-fitxA 
hl» ^kjMB^Ior' of die fub^ida contained in :hil 
^i^filioift. Hi lAwft, lb temis of the ad, ap»> 

j^ybybill vo tfic Lord i^diQaty Oft the ^uk 

Thft 1^ if in thia fi»im } • 

« 

• * * • • 

4M^iTM Bi, ^W A., by tAi^JbispostrmN, doted 

»^tst^ Add im^oi^it}^ to and m favDun of me, 
l&y lielri tfad- 4fffignees whomfoevo; heritably 
Atid irredeemably, ^zjl atiti^^ jtjdo^j? (Here the 
huda are itmnfcribed), JNfrmcH lands And 
t:iUii(r8 tli4^ fidd A«^ bomiad tod dUi^ed liimfeU^ 
Ids faein and fofeoeflbi^ rojN^xrr and^sExs^tutoi 
W my fdnfaiffe^ ^ro be notbim cither of and' 
under the faid A. and his fcxrefoids Ucttdi^ or 
feftn diem of chblr immadiate iaivful fup e rioti^ 
4a the 4ame m^symr^ and as ireely m all eefpeiSlfr 
M the fjdd A. or hk ^Ksraiaixls held or mx^g^ 
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Bave held theihiclves^ as the faid' di^fitida^ 
'Containing a procuratory of refigriation and .{b^* 
vcral other daufbs herewith to flxow, will teftU 

• 

fy ; AND THAT by ui a& of Parlsamettt, loade in 
the aoth year of the reign of his late MajeAy 
-Kin^ Georgi the Setbnd^ entitled, ^^ An a6l fot 
^^ taking ^ away the tenure of ward^holding ih 
^^ Scotland/ - &c it is enaded, That from aad 
lifter the 25th March 1748, it ihall jind may be 
lawful and comp^etent to any Jperfon who ;ihall 
purchafe or acquire apy lands, or heritages .in 
Scotland from the former proprietor or yaflal 
vrho IS duly infeft and feifed therein, and who 
ihall obtain from fuch vendeir or former pro- 
prietor a difpofition ^ or conveyance^ contaimo|; 
a procuratory of refignation in favour of £wh 
purchafer. or difponee, to apply to the Lord 
.Ordinary on the bills in the Court' of Scflioqi 
ibr the time beings praying a warrant for tetters 
of horning to charge the fuperior, of whom flich 
lands or heritages, were refpedivcly ' held, to le* 
ceive or grant new infeftmenti to fuch pur- 
chafer ; and upon produtftion to the Lords c^ 
Seffion of a xlifpoihion or conveyance, beariog 
a procuratory of refigiiation in favour of fudi 
petitioner, it ihall and may be lawful for the 
faid Lords, and they are hereby authorifed and 
required to graxxt wacraat for letters of hw2f0ios 
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fato fifteen dayi^ to charge the fuperior or fupe- 
riors in the lands contained in fuch procuratory 
tof refignation, to receive or grant new infeft- 
xoents to fiich puichafer or difponee; and that 
is fuperior of the lands and dthers above 
defcribed; and that the faid A., the former 
proprietor or vailal, was duly and publicly veft- 
bd and feifed therein. 

t 

Hereforb I befeech your Lordfhips for 
LJfTTERS of HORNING ivx the premiffes, 
in common form. According to juftice. 

A. B/s bill. 

Alongft with thi^ bill, the difpofition by A. 
to B. is produced to the clerk of the bills^ whd 
writes on the bill, " Edinburgh, 3d April lygyi 
*' jfiat nt petitut^ becaufe the Lordsf have feeil 
^* the principal difpofition within nieritioned/* 
This is iigned by the clerk of the bills, and by 
theXoid Ordinary on the bills, when it be- 
comes a warrant for the letters of horning, 
which ran in thefe terms : 

GEORGEi by the grace of God, King of Great 

Britain, France and Ireland, Defender of the 

Faith, To messengers at arms^ out 

iherifEs in that p^ jointly and feverally, hereby 

. fpecially conOkated^ greeting. Whereas it 

D d 
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is humbly meant and ihown to us by ooa lo^ 
riTB B., That A.^ by his disposition^ &^q. (in 
terai^s of the bill, till you come to the prayer of 
it, with this difFerence only, that the horning 
runs in the third perfon, or in name of the 
complainer, in place of the fird, as in the bilL 
When you come to the prayer of the bill, the 
horning goes on in thefe terms :) 

Our htill is hbrbfokm^ and we charge you. 
That on fight hereof ye pafs» and in our name 
and authority lawfully command and charge 
the faid perfonally, or at his dwelling place, 
ro MNTBRy iNFEFT and SEISE the faid complainer 
in all and whole the landiS and others comained 
in the difpofition above mentioned, and lying and 
defcribed as ^forefaid, and for that purpoie to 
receive refignation of the faid lands and othei^ 
in virtu? of the procuratory of refignation above 
mentioned^ and thereafter to make, grant, fub^ 
fcribe and deliver to the complainer and his 
forefaids, charters, precepts, and other writs ne- 
ceflary, after the form and tenor of the faid dif- 
pofition and adl of parliament, both before re- 
cited, in all points, within fifteen dats next 
^fter he is charged by you thereto, under the 
PAIN of rebellion and putting of him to the 
horn s wherein if he fail, the faid fpace being 
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clapfed, that immediately thereafter ye denounce 
him our rebel, and put him to the horn, and 
tafe the whole other order againft him prefcrib** 
cd by law. Accordino to jusrics (becaule 
the Lords have feen the principal difpofition 
above mentioned), as ye will anfwer to us there- 
upon. Which to do, we commit to you^ joint* 
ly and feverally, our full power by thefe our 
letters, delivering them by you duly executed 
and indorfed again to the bearer. Given un- 
der our fignet, At Edinburgh^ the third day of 
April, in the thirty-feventh year of our reign, 
1797. 

£X DBLIBBRATIONB DoMINORUM CONClLlt. 

(Signed by a Writer to the Signet.) 

Mejfcnger^s Enecution of Charge on the Back of 

the Letters of Horning. 

Upoh the 4th day of April 1797 years, I, A. B, 
meflenger, passbd at command of the within 
written letters of horning, raifed at the inftance 
of the within defigned B«, and in virtue there- 
of, in his Majefty^s name and authority, law- 
fully COMMANDED and CHARGED the alfo within 
ddfigned , fuperior of the lands and others 

witilia mentioned, to bntbr^ infbft and seise 
(he fjild complalner in All and sunjort the lands 

Dd 2 
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and others particularly enumerated and defbribr 
ed in the within written letters ; and for that 
effed: to receive refignatioi^s of the faid land$ 
and others, in virtu^ of the procuratory of re- 
(ignation within mentioned; ^nd thereafter to 
make, grant, fubfcribe ^od deliver to the coin- 
plainer and his forefaids,- charters, precept3, and 
other writs neceffary, after th^ fprm and tewr 
pf the faid difpc^Kioa and a£t of Pdcrliament 
within mentioned, in all points ; 4ND that 
within the fpace, under the .pain, and ^ith cer?: 
tification to him iu n[ianner within cliredied. 
T'his I did, after the form and tenor of thp 
within written letters of horning, in all poipts, 
a juft copy pf charge whereof, containing a full 
defcription of the lands and others inferted 
in the faid letters of horning, I delivered to the 
faid perfonally apprehended in . Which 
copy of charge was fubfcribed by me, and did 
bear the date hereof, with the witnei&s name$ 
and defignations foUpwing, prefent at the pre- 
mifes, viz. C and P, • 

G. njoitncff. E. Meffenger^ 

. p. nvitnefs. * 

By the ad, the fuperior is allowed to refofe 
giving obedience to the charge, unlefs the legal 
fees for the entry of z, purchafer be ofiered to 
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him. This entry money cbnfifts of a year's 
rcntof thefabjedSydedudingy i. The feu duty. 
2. The publk burdens. 3. All annual burdens 
smpofed on the lands by coafent of the fuperior. 
4. If the fuperior have a right to the teinds, the 
minifier's flipend payable out of the feu is .de^ 
dudled ; but if he have no rightt to the teinds^ 
then a fifth part of the rent is deduded for the 
teinds ; and where hoiifes have been built on 
the feu» the rent is that at which the fubjeiS; 
wiU fet for the time, dedudiing all reafonable 
annual repairs. Under thefe deductions, the 
fiill rent muft be offered to the fuperior, in the 
cafe where the vaffal has recourie to the zQl ; 
but in the common cafe, where an entry is 
fettled amicably, it is the cuftom of ibme fub^* 
jeQ; iuperiors to give to the Vaflal an eafe of a 
fourth, or even of a third of the rent. 

Wher^ the fuperior is infeft, and is in the 
country, fo that he can be charged, and where 
the charter and. entry money have been offered 
to him, it is impoffible to conceive that matters 
Ihould be allowed to go to extremities ; and ac- 
cordingly the clerks in the bill-chamber know 
of no inftance pf a caption following on this 
homing* 

It may often happen, however, that the fui* 
perior wiU allow a charge to be given before he 



V 
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receives the vaflal ; for wherever he lias hiin- 
felf a claim to the eftate, he may conceive a vo* 
luntary entry to be a virtual renunciation of 
his claim : Or it may happen that the fuperior 
is defiroud of having his intereft fecured by ibme 
fpecial declaration in the renewal of the invefti- 
ture, tt> which the vaflal refufea his confent ; as, 
for infiance^ in the cafe of an entry on an eti-^ 
tail, which the fuperior declines to give, with^^ 
out a declaration that he fball not be oblig^ to 
receive as an heir a perfon claiming an entry, 
who is not heir of line of the former heir of 
entail. In fuch cafes, the point is ufually fettled 
by a fufpenfion of the charge, in which the 
matter is difcufTed and fixed by a decifion of the 
Court of Seflion. 

The form of the fufpenfion, or of the proce^ 
dure which will take place on it, there can bs 
no dccaiion for trouUing you with here ; and 
the grounds on which it proceeds muft d^nd 
on the circumftance;^ of the cafe. 

2. The Form of the Charter. 

In the preceding fe^ion I have ejcplained in 
what way the purchafer proceeds when it be^ 
comes neceflafy fitf him to force an entry ; but 
this is a ne^eflltythat feldom or nover oceurs, thf 
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circumftance of die purchafer's having the aid of 
the adit joined to the advantage which the fu- 
periof derives from the entry, renders this an 
cafy tranfadHbn ; there is feldom occafion to 
refort to legal meafures, every thing is done by 
confeot of the parties. 

The firft ftep is the a£t of refignation, which 
is of two forts ; the a(fl of refignation in favor em^ 
aod of refignation ad remanentiam. It is the 
former of thefe, by which the fee is returned 
into the hands of the fuperior, for the purpofe 
of his giving out a new right to the difponee, 
and a new iet of heirs, that I am at prefent to 
explain. 

This zSi appears to be purely feudal ; yet we 
certainly perceive traces of it at a much earlier 
period than any at which it is poflible to con- 
ceive feudality to have exifted. In the time of 
Marculfus (660), there were royal charters, 
where the proprietors came into the prefence of 
the King, and, by delivery of a baton, divefted 
themfelves cwf their property, that it might be 
given to the difponee with all the force of a 
royal gift; and in terms of that refignation, 
the Prince, with all the force of law, and all the 
effefl of a royal gift, of his own free will gives 
the eftate to the perfon pointed out by the re«» 
figners. 
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Thiw<8 exhibits to us, in that early period, cnir 
very form of refignatioa, even our moderd fym- 
bol, and the technical words by which the vaf- 
fal is divefled ; and yet it is certain that the on- 
ly objedl of thefe rights was to put the deed 
under the protedioh of the King ; fo that the 
feudal law, inftead of planning a new fyftem, 
and inventing forms of conveyance peculiar to 
itfelf, naturally affimilated thofe which had for- 
merly been in ufe. 

In the aft of refignation in favorem^ the fel- 
ler appears by his procurator, in prefence of the 
fuperior, or of eommiffiohers appointed by the 
fuperior, to receive refignations and give cb- 
tries to VafTald *, alongft with a notary public 
and two witneffes; 

r 

* Form 0fthe Camfhtfftofu 

I do hereby MAXti and cqvsriruTs to be mjr 

lawful commiilioner, Giriffo and committing to him fuU power 
and authority, for me and in my name, to receive all and whatever 
refignations fhall be made to him by any of my vaflals, and to fttb- 
fcribe and deliver to them charters and precepts. of all kinds which 
may be neceiTary for renewing the infeftments of the feveral pro- 
perties, in terms of the original inveftitures thereof; all whicb 
(hall be equally effe^ual to the receiver as if granted hj myfelf : 
^ND I hereby avthorisr my (aid commiffioncr to do every tlun|^ 
in relation to the premifes which I could do myfelf, were I per- 
fonally prefent, promising to ratify and confirm every thing he 
fhall do in the premifes ; but declaring that, by accepting of 
the office hereby committed to him, my faid commiffioner becomes 

2 
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The procurator for the feller then addrefTes 
the fuperior in thefe words : ^' 1 refign the 
lancis of into your hands, in favours, 

and for new infeftment to be given to .'* 

At the fame time he delivers a ftafF or a pen to 
the fuperior, in token of di veiling the vaiTal. 
The fuperior, or his commifGoner, receives the 
fymboi of refigqation, and then delivers it to 
the attorney for the purchafer (and the fame per- 
fon may adi in both charadters ; he may appear 
as procurator for the refiguer, and as attornej/^for 
the refignee), as a fymbol of the inveftiture of 
the purchafer. On this adl/ the attorney for the 
purchafer takes inftruments in the hai)d§ of the 
notary public. This is done in prefence of the 
witneffes ; and the inflrument of refignation 
'which follows OQ this a<fl takes its form from 
it. 



bound to account to me for the compositions which he (hall receive 
&om my vafials at their entrie9» after dedudion of all neceflary 
e^pences j and I cosssvt to the rsqistkatiov hereof in the books 
of Council and Seffion> or other judges books competent, therein 
to remain for prefervation'; and for that purpofe constitute 
my procurators, &c. Jn witness wHMkKOF^ &c. 
Tbk deed ought to he put on record before the commljjioner a&s on it^ 
0* it mates fart^ of the vajfaPs title. 



Ee i 
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Injlrument of Bjfignation , 

« 

In the name of God, Amen. Be it known 
TO ALL MEN^ by this prefciit public inftrument, 
THAT upon the day of , in the year 

of our Lord , and of the reign of our So- 

vereign Lord, George the Third, by the grace 
of God, King of Great Britain, France^ and 
Ireland, Defender of the Faith, th^ year, 

IN MRESENCE of C, fuperior of the lands and 
others after defcribed, and in prefence of me, 
notary public fubfcribing, and of the witnefles 
after named, compeared L,., as procurator 
for, khd in name of A. Efq., to the ^fFe(S un- 
derwritten, fpecially conftituted by virtue of 
a procuratory of rqfignation contained in the 
difpofition aftermentioned ; and there the 
faid procurator, with all due humility, by ftaff 
and baton, as ufe is, resigned, surrj^ndereBj 
and OFERGAVE ALL^xiA fVHOLE (Hcrcthe lands, 
are defcribed as in the difpofitive claufe of the 
difpofition), in the hands of the faid C., fu- 
perior thereof, in fafour, and for new in- 
feftment of the faid lands and others forefaid, 
to be made and granted to B. Efq., and his heirs 
and aflignees whomfoever, in due a:nd compe- 
tent form, AND THAT by virtue of, and con- 
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form to, a procurator^ of refignation contained 
in a difpofiiion of the faid lands, dated , 

made arid granted by the faid A. to the faid B., 
his heirs and affignees whomfoev.er ; and the 
faid C. fuperior, accepted and receifed the 
fame into his hands, and thereafter of new 

CAVE J GRANTED^ and DISPONED to the faid B., 

his heirs arid affignees whomfoever, heritably 
and irredeemably, all and whole the faid 
lands and others beforewritten, conform tg a 
charter to be granted, and that by deliverance 
to the faid L., as attorney for and in name of 
the feid B., of the forefaid ftalF ,and baton;' 
WHEREUPON^ and UPON all ^xi^ sundry x\x6 
premiies, the attorney for the faid B. afked 
and took inftnimerits iii the hands of me,, 
notary pubKc fabfcribing. These things werte 
fo done witHin , betwixt the hours 

of - ^ and '/ y of the day, month, year 

of God, and ' of the King's reign refpedliVely 
firft abovewrittert, eefore and in presence of 
and , witneffes to. the.premifes^ 

fpec),ally called and required. 



i • «. 



It is this refignation by the vaflal Which re- 
turns the feti to the fiiperior, and enables Hm 
to grant a renewal of the inveffiture fo the pur- 
chaler ; but the inftruraent is feldgm extended, 

E e 2 
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as it is not efteemed a material part of the pro^ 
grefs. The charter which proceeds on thb 
refignation confifts of the following claufes: 
I. The addrefs. 2, The condderation. or in- 
dudlive caule of the grant. 3. The difpofitivc 
claufe. 4. The quaquidcm. 5. The tenendas. 
6. The reddendo. 7. A claufe of regiftration. 
8. A precept of fafme.^ And^ 9. A te(Hag 
clauie. 

» J 

Charter of Refignation. 

Know AIL men by this charter, rHArly Cr 
Immediate lawful fuperior of the lands . and 
others underwritten, in consideration of a 
certain fum in name of compofition paid to me 
by B. Efq., have gifeNj, granted^ and dis- 
poned ^ as t hereby gife^ grant^ and dispone^ 
and for me and my heirs and fuccefTors perpe- 
tually confirm^ to the faid R, his heirs and 
aflignees .whomfoever, heritably and irredcem- 
atly, ALL and whole (Here the lands are par- 
ticularly defcribed), lying within the parifh of 
and iherifidom of ; wAich lands and others 
formerly pertained to A., holden by him of me, 
as immediate lawful fuperior thereof, and were 
by him fold and difponed to the faid B., by a 
dilpolition bearing date , and^ in virtue 
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of the procuratory of refignation therein con- 
tained^ were, with ail right, title, and intereft 
which the faid A. had, or anywife might have, 
claim or pretend thereto, duly and lawful- 
ly RESIGNED in my hands, as immediate law- 
ful fuperior thereof, purely and fimply, by ftaff 
and baton, as ufe is, in favovr^ and for new 
infeftment'of the fame, to be made and granted 
to the faid B., his heirs and aflignees, heritably 
tod irredeemably, in due and competent form a& 
efieirs, as authentic inftruments, taken upon the 
£ud refignation, in the handsr of notary 

public, of the date hereof, more fully bear, ro be 
HOLDEN the faid lands and others above defcribed, 
by the faid 6. and his forefaids, of and under me 
and my heirs and fucceflbrs in the faid eftate of 
IN FEUFARM^ fee, and heritage for ever, 
jr all the righteous meithsand marches thereof, 
as the fame lie in length and breadth, with free 
ifh and entry thereto, and all and fundry 
parts, pendicles, and pertinents thereof, freely 
and quietly, without any impediment or ob- 
flacle whatever, gifing therefor yearly the faid 
B. and his forefaids, to me and my forefaids, the 
ium of TfTO founds Sterling of feu dutt^ at 
two terms in the year, Whxtfunday and Martin- 
mas, by equal portions, and doubling the faid. 
feu duty the firft year of the entry of eaqh h^iu 
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in the forcfaid lands, and ^hese for all othcf 
cxafkion, demand, or fecular fervice which can 
any way be afked or required forth of the faid 
lands, in all time coming ; and I consent to 

* • 

the RBOisrRATTONhtrtcS in the boofe of Coun- 
cil and Seffion, therein to. remain for preicrva- 
tion j and thereto constitute my procu- 

• • • 

MtOFSj &€.' jfND FURTHER^ I iiCrtby DES^IRE 

atid REHIRE you jointly and feveral- 

ly my bailies in that part, hereby fpecially con- 
ftituted, -5^tf>ir, on fight hereof, ye gife and' 
DELiFER to the faid B. or his forefidds, heritable 
STATE and SASiNBy actual, reaf, and corporal 
pofleflSon of all anti ithole the faid lands and 
others abbvcmentioned, lying and defcribed in 
manner foresaid, and here holden as repeated, 
AND THAT by delivering to the faid B, or his 
forefaids, or to his or their certain attorney or 
attorneys, in his or their names, bearers here- 
ofj of earth and ftone of the grounds of the 
faid landa and others, with all other neceflary 
fynibolS ;- but sating always, and referring to 
me thebygone and current feu duties, in fo far 
as they ha^e not been paid, and safing my 
right arid the right of all others concerned ; 
AND THIS in nowife yeleave undone, which to 
do I commit to you jointly and feverally my 
full power^ by this my precept of fafine diredl- 
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« 

ed to you for that effeiSl:. Jn witness whmre^ 

OF, &c. 

» « 

This i$ the fimplc form of the charter of re^ 
iignation, the principal changes on which muft 
be in the quaquidem. This claufe fervcG in the 
place of the narrative of other deeds, and pointa 
out the connection betwixt the new and the 
old vaflal. The charter may proceed on a pro* 
curatory of reiignation contained in the difpoti- 
tion received by the new vaflal, or he may have 
acquired right to an unexecuted procaratory in 
an old difpofitioa J it may have pafTed through 
feveral hands^ and been at lad afiigned to him ; 
or he may have acquired right to it by a fer- 
vice, or there may have been feveral procura- 
tories. It is in this way that the quaquidem will 
fu£fer changes ; and I {hall point out the man* 
fier in which they will be exprefTed. 

I. A. holds a feu which he fells to B., with a 
procuratory of refignation ; B. fells the lands 
to Cy and afligns the unexecuted procuratory^ 
C* fells to D.y and afligns to him the fame pro-^ 
curatory ; and if v^e can fuppofe that no in- 
feftment has been taken by any of thefe difpo- 
nees, fo that it is poilible for D, to complete 
.his title to the property and fuperiority by a 
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charter of refignation, then the quaquidetn of 
that charter would be thus exprefled ; 

Which lands and others forefaid formeriy per? 
tained heritabljr to A., holden by him of the 
deceafed , my father » as immediate law- 

ful fuperior of the fame, and were by the faid A. 
fold to B., by diipofition dated , and con-^ 

taining a procuratory of refi^nation and precept 
of fafine ; and which lands were by the ikid B. 
fold to C.y by difpofition and aflignation bear- 
ing date the , whereby he afligned to C. 
the faid unexecuted procuratory of refignation; 
and which lands were by the faid C fold to the 
faid D.^^^by difpofition and aflignation dated 
by which deed the faid procuratory was con- 
veyed to the faid D : In fir. tue of which pro- 
curatory, contained in the faid A/s difpofition, 
of date fordaid, and of the aflignations thereto, 
whereby the fame was vefted in the perfon of the 
faid D., the faid fubjeds were duly and lawfully 
RESIGNED and furrendered in my hands, as im- 
mediate lawful fuperior thereof, in favour and 
for new infeftment of the fame, to be made and 
granted to the faid D., in due and proper form, 
AS authentic inflruments taken upon the faid 
re%nation, under the hands of , notarv 
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public, of the date of thefe prefents, more fully 
bears. 

a. Or this may be expreffed as follows : 
Which Xands and others for efaid formerly per- 
tained heritably to A., holden by him of the de* 
ceafed , my father, as immediate lawful 

fiuperior thereof^ and WEREi with all right, title 
and intereft which he had or anyways might 
have^ claim^ or pretend thereto, by him and his 
lawful procurators in his name» fpecially confii* 
tuted by the procuratory of refignation contain- 
ed in the difpofition aftermentioned, duly and 
lawfully « RESIGNED^ upon the. day and date of 
thefe prefentSyin my hands^ as immediate lawful 
fuperior thereof, purely and fimply by ftaff and 
baton, as ufe is, in favour^ and for new infeft- 
ment of the fame to be made and granted to the 
faid D. and his forefaids in due and competent 
form, and that in terms of a procuratory of 
reiigilation contained in a difpoOtion of the fore* 
faid lands and others, made and granted by the 
faid A. to B., dated , to which difpofition 

and procuratory of refignation therein contain- 
ed, C. acquired right by difpofition and affigpa^' 
tion from B., dated ; and C. afiigned over 

the fame to the faid D. by a difpontion and af- 

F f 
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fignttloB datedi ^ jis autheotic inftrumeatty 

3. Or it may happen that the new vailal haa 
acquired right by fervice. Thus, if A. feHft tck 
B,, and D. the fbn of B., takes up the unexe* 
cuted procuratorj in bis difpofition, the form of 
the que^iJem will be altered from the lafl ex- 
ample in this manner : After the words, ^^ la 
•* farours and for new infeftment," (you go on 
tn thefe ternts)^ i(X new infeftment of the fame, 
to be made and granted to the faid D. and his 
&refaids In doe and competent form, ^Ari> that 
in terms of a procuratory of redgnation, con- 
tained in a diipodtion dated ^ granted by 
A. to B. father to the faid D., mn and ro which 
difpodtion and unexecuted procuratory of refig- 
nation therein contsuned, the faid D» has now 
righti as heir fenred and retoured to the faid de- 
ceaifed B* his father, conform to retoiir of his 
general forvice expede before the (heriff of 
upon the day of , as authentic inftru- 
ments, jScc. 

« 

4* The other cafe which I Ibppofed was that 
of a charter of reiignation proceeding upon dif- 
ferent procuratories j for example, where D. 
purchafes land from A., and alfo a parcel of 
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land ftotti'B., holding of the fame iliperior, the 
difpofition which he receives from each of thefe 
fellers will tontain a procuratory of refignadoiiy 
and the quaquidem will run thus : 

Which lands and others abovewritten formerly 
pertained heritably to A. and B.^^refpe^tiTely^* 
HOLDBN by them of me, as immediate lawful fu- 
perior thereof, by difibreht tities, and htere, 
wkh all rig^t, title and intereft which they had, 
have^ or an3rwife may have, claimi or pretend 
thereto, on the day and date of thefe prefehts, 
duly nnd lawfully rmsWnbd by them aftd their 
refpeftive procurators in their names, to that 
cff&St^ fpecially con(lituted,.by viftue of the fe-» 
veral procuratories of rcfignation aftermentibn^- 
ed, in my hands, as fuperior forefaid, purely 
and (imply by flafFand baton, as ufe is, in ta-- 
FOVk^ and for new infeftment of the fame, to 
be made and granted to the faid D. and his 
fofefaids; heritably and irredeemably, and that 
in virtue of the procuratories of refignation fol- 
lowing, viz., of a procuratory of refigbation for 
reiigning the lands atki others firft abiyvemen*- 
tinned, contained in a difpofition ^reof, dated 
^ granted by the faid A. to tficr faid D., 
AS ALsOy of a procuratory of refignatlon for re- 
iigntng the lands ahd others laft abovemention- 

Ff2 
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ed, contained in a dtfpofition thereof, dated 
granted hj the faid B. to D., jts authentic indru* 
mcnts, &c. . . 

5. When the fuperior has granted the charter 
in obedience to diligence^ the fM^gyidcm wiU be 

t|ius exprelTed ; 

• > 

Which ljnds and others forefaid formedy. per^ 
tained heritably to A*, hdt4en by him of me aa 
immediate layrfulfupcrior of the fame, and weire 
by him fold to B., by difpofition dated . , 

and containing a procuratory of refignation and 
precept of fafine ; in fir tub. of which difpofiT 
tion ' and. prQCtt]:ator7, and under the zOl the 
aoth of his late Majefty George IL c. 50,f the 
faid B. railed letters of horning at his inftance 
dated and figneted , for charging 

me, as fuperior forefaid, to enter and receive him 
as vaffal in the. faid lands, in terms of the faid 
ftatute, on which letters. I. was duly charged on 
the *^ AND conceding that I had ar:pxe<* 

ferablelright^ t<>' the property of the faid lands^ 
which, night b^ hurt by a voluntary a£l on my 
jj^art, I prefented a bill of fufpenfion of the faid 
charge, ^ehich being palled* and diicufled in 
Court,. I was by a final judgment, of date the 
, ordered to give an entry to the faid B.^ 
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as vaflal in the faid lands, but kesekvinq ai^ 
WATS entire to me, my heirs and fucceflbrs, our 
claims to the property of the faid lands (The 
judgment of the Court will regulate this part of 
the narrative) } .^ATD which lands and others, 
with all right, title, and intereft which the faid 
A. had or anywife might have, claim, or pre- 
tend thereto, were by him and his procurators 
in his name conftituted by the procuratory above 
mentioned, duly and lawfully resigned in my 
hands,' as fiiperior fbrefaid, purely and {imply 
with the condition only exprefled in the above 
judgment, by ftaff and baton, as ufc is, ik fa- 
FOUR and for new infeftment to be made and 
granted to the faid B, and his forefaids, heri- 
tably knd irredeemably, in fuch due and comr 
petent form as efFeirs, as authentic inidruments, 
&c ' 

In the difpofitive claufe, too, this exception 
will be taken notice of thus : " Perpetually 
TO and in favour of the faid B« and his heirs, 
heritably and irredeemably ; but under the re- 
fervation herein after exprefled, all and hthole^ 
&c." 

3* Of the Sqfine on the Charter of Refignation^ 

' This charter is completed by fafine, the form 
pf which differs very immaterially from thofe of 
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Mrhich the forme haVe beert already ^ven« It 
is principally in the narrative of the warraot 
that the difference appears. The charter of re- 
fignatioQ is thus narrated : 

^* Having and holdino in his hands a chartem. 
of RESIGNATION^ made and granted by C, of the 
date underwritten, and containing therein the 
precept of fafme after inferted, Br wuicm char* 
ter the iaid C. gave, granted^ said DiiFONMn to 
and in favours of the fatd B., his heirs anda£^^ 
nees wbomfoever, heritably and ttrodeemably, 
ALL and whole (Here the lands are taken in from^ 
the difpofitive claufe), ro be hoiden in manner^ 
and for payment of the feu duties and others, 
mentioned in the faid charter, as the fame in* 
it^dif more fully bears ; which chakt^r of 
resignation, containing the precept of fafme 
above mentioned and after inferted, the faid 
procurator prefented to the faid baifie, and fo 
on/' In the end of the inftrument, you will 
fay, ^^ gave and JOEurMRED to the faid B. herL« 
table STATE and sasine^ adiual, red, and cor-* 
poral pofTeflion of the lands and others, lying 
and defcribed in manner forefaid, and that 
by delivery to the faid procurator of earth and 
ilone of the faid lands, with all other ufual and 
neceffary fymbols ; but with the ezcqptiona and 



Clftbe Furcbaftr^s TttU. 239 

uoder the refervations above exprei&d, aftzu 
the form and tenor of the charter and precq)t 
of fafine above inferted, in ail points: wheke^ 



4. Of the Charter of Resignation^ and 

Confirmation. 

The charter of refignation is often united 
with the charter of confirmation^ Formerly it 
was the conftant praAice to unite them; and. 
In charters of refignation down to a late period^ 
you will find a claufe of confirmation uniform^ 
ly thrown in. The pra£ki<fe proceeded on this, 
that the difpofition to the purchafer enabled 
him to enter with his fuperiot either by refig- 
nation or confirmation, *' the one without pre-* 
judice to the other j** and hence it was thought 
that the eficS of the one did not dcftroy the 
e§e<ft of the other. On the contrary, they were 
held to afford mutual (Irength and fupport to 
each other. But latterly a better pradice has 
prevailed, and the danger of any interference is 
carefully guarded againft. To explain this, I 
{hall fiippofe A. to hav« fold an eftate to B., and 
in the difpofition to have inferted an obliga- 
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tion to infeft, a me and dc me^ with a procurator^ 
of refignatioa and precept of fafine ; that, upon 
this precept, B« was in£eft, and then fold the 
lands to C, with a precept of fafine. C, in 
completing his title, we (hall fuppofe to have 
taken a charter of refignation, proceeding on 
the procuratory in A's. difpofition, afligned to 
him by B. In this charter of redgnation, ac- 
cording to the old pradlice, there would have 
been a claufe confirming all the writs in favour 
of C. and his authors ; and it waa then held 
that this confirmation, in terms of the pur- 
chafer's difpofition, did not affedt the refigna- 
tion ; or perhaps we may attribute this pradlice 
to the opinions of a flill earlier period, when 
rights abfolutely bafe were fecured.by a claufeof 
this kind, without the pofiibility of their inter- 
fering with the public right created by the rc- 
fignation. 

But from whatever caufe this pradlice arofe, 
the danger of it has been perceived, and is care- 
fully fhunned. Were a title to be completed 
now in the manner that I have fuppofed, the 
confequence of the general claufe of confirma- 
tion would be to render B/s bafe right a public 
one, and confequently to dived A. ; and A. be- 
ing divefled, the procuratory of refignatioiji in 
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\iU dii^fition to B., on which C/s charter id 
founded could csirry nothing, and the chsirter 
would confiiquently be void, the whole eftatej 
property and fuperiority, remaining in the ba^ 
reditas jacens of B^ 

But although this would be the confequerice 
of uniting thefe forms in the cafe I have fuppo& 
ed, there are other cafes where their union is 
neceflary, and where it will fave other forms. 
Thus, for inftance^ where a purchafcr has ac^ 
quired right to an eftate defcending to the feU 
lef by bafe titles, and is defirous of entering by 
refignation ; he will confirm the feller's bafe 
right, which raifes it up into a public oiie, fane^ 
tions his procuratory of refignation, and enables 
the purchafer to refign upon that procUratory, 
and obt2un his charter of refignation, la thfe 
fame way, t|iis union may be exceedingly con^ 
venient for an heir in different fituations that 
may^iqcGur } but thefe deeds I do hot at prefent 
take up. • ^ 

Charter of R^nation and Confirmation in fa^- 

vourofa Purchafcr. 

Know all men by thefe prefents^ That I^ Q. 
immediate lawful superior of the lands and o- 
therS' aftermentianed^ in consideration. of a, 
certain, fum of money paid to me by B. for 

Gg 
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granting hereof^ have qifsn^ ciaH^sd^ aod 
i^isFONEi^f atid for me aud my heirs and fiict 
ceflbr6 pierpct:uaU7 Confimm^ as I herdby tt/rjr, 
GRANT ^ i>ispoNe^ and jpcrpetuaUj confimm^ tt 
and in favour of Jif r lofite B.» his heirs aad 
affignees whomfoever, heritably, and irredeem- 
ably, ALL and PFHOLM^ dec; majCK LANb^ 
and otbera fbrefaid fornnoily beionged herii- 
tably to Am holden by him immediateiy of and 
under me (in virtue of the oonfirmatton heeeiA 
contained), and were diiponodfay him to the &id 
Bm and hb fore&ids, by difpofition contaihiag 
procuratory of tefi^aticxi, aad dated ; and 
which lands 'were, in virtue of the fiiid procu^ . 
Tatory of re|ignation^ di^ and htwitrily re(igi> 
fidi and furrendoied in my handa^ aa immediate . 
lawful fuperior thereof, iv fmtour and fox bew 
ix^ftment of the fame, to be madie and grant- 
ied to the fiuA B. and hi» lieirs whomfoever^ he- 
iritably asid irredeemably , tn. legal form, aa au- 
thentic inftruments taken on the faid ttS^cof 
tion in the hands of , notary public^ of 

the date of thefe prefents, at more length bea^ ; 
ro BE HOLDEN the faid t^ds and ellate, by the 
£iiid Bi and }iia heirs, of ind under ane and my 
bein and iucccilbrs in the dX^bc of . , ib 

feufarm, &t^ and heritage . fat .ever» by. aU the 
righteoma mexths and. marches tiienof, aa. ^ , 
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fftme lie !u let^;tk and l^rsadth, with free ifh 
and entrf thereto^ and all and funUry pauta^ 
pendicles, and pertinentB thereof/ freely and 
quietly, without any impediment or obflacle 
whatever ; cinno therefor, yearly, the ftiid B- 
and his fore&ide, to * me and' my forefauls, the 
SVM €F Sr^itLWO of feu du«y, at twb 

terms in the year, ^ Whitfunday anrid MattSn^ 
riaas^ by equal portibas, and DOtTBLii^G the faid 
leu* diitiest the firft year of the entry of each 
lleir in the fevelaid lands, and rnssf for afl 
ether burdens, exaftions, demands or feonlar 
fenrkes which can anywife be eiMta^ed or t^ 
quired forth of the iaid fubjedft : ^^Np Fvi^ 
rnsit^ I have kATiriMD and jpPAdyjBn, itii 
for me, my heir& and fucceflbrs perpetually 
cONFikMBDy a LjgpOBirwH of date the , 

gtiAAt^ by L. to the &id A*« whereby the faid 
L. fold to the faid A.^ his heirs and afflgheis 
whomfoever, heritably and irredeemably, all and 
whole ^e Und« a^d Others abovementioned, 
and obliged himfelf to infeft the faid A. by two 
fepatate infeftments and maniiera of fiiO^iil^^ a 
'me.kttd )dt m\ and granted procuralxiry ^ i«d|^- 
vialfOfi ani pt^^pt of (jlfine fbr^^^^itig thefe 

tAflfftm«nM;^^ Aiib^i^M fNsfi^}w'£'ki'e£ ^j^ 

Gg 2 ^ 
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/ , aHd TBji .vcl ihe whole headir» 
9rtkles^ daufes, and cofiten^s thereof ; ymiy.i 
DECLARE this Confirmation to bb as yaliif and 
effedlual, and. of as great flrength andeffed, 
as if the fa}d'writ8 hereby confirmed had been 
word for word herein .contained, or as if 
this confirmation had been granted before the 
taking of the faid fafine ; wherewith, and with 
fall .objef^ions and defeds which can be brought 
againfl the fame, or ^gaind thi? confirmation, I 
have diipenfed, »nd for me and my foi^efaids for 
cVer difpenft, saving and reserfing alwats 
my owh rights, and the rights of all othets ia 
the iubjedls above difppned, as accords of law ; 
AND I aoNSjsNT to the REQJ9TRATJ0N he^peof in 
the books of Council and Seifion, therein to rcr 
main for prefcrvation, and thereto constitvte 

my procurators, &c. ^nd evrt 
fHER [Infirt precept offafinf). 

a. Where the Eft ate holds of the Crown. 

., In laying before you\ the crown charter, bj 
which>tbe right of a purchafer is completed, io 
as to be held of hU M^efty, I ihaU . 6)Uqw m 
dififereni order from th^t whiph I obferved in 
.|rpafing of the private charter^ ^ |a that) otfe, it 
»ap|>$an^ to be the mgft ^atpralpfd^ifygftet b4vin|[ 
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cfinSSileccd the dt^oiitioa and fadoe/ to turn; to 
the cbarter.of confirmation by which that.rlg^l 
h t^adercd publii;* At ^prefpot I fhall think 
in)!£:lf moreiat liberty » and ihallfirfl; lay befoifct 
Jrou the charter pf refignation*, 
.. :The crown charter differs in.no material paft 
£ransi t^e charter by a fubjedl: fupex;ior ; the in^t 

tcatMn;Pf the deed is the fa|ne ; the claufes an4 

^ . ', - - • • 

terms of conyj^yaince are the fame ; the eSi^ of 
It is the iatne ; the difference . p^cipally Qon^ 
fift^in the fbrol gf obtaining the ch^irter. 

The Batons: pfjp^xchequw, uppn whofe wfttrant 
the royal chart^f proceeds, :a<St in a miniftffriaj; 
not in a judicial, capacity. They are the com- 
miffioners named by his Majefty for receiving 
refignations, and renewing the inveflitures of 
the crown. y^QjaJ^ : Their o6Sce is the ffmie 
with thut of the commii&onem q£ ja private jjer^ 
'fotkf apd they are appointed rby a cpmmifl^pa 
from the K^ing, entirely 'uncoqa^ed with their 
judicial powers. ; . n •: Tt 

;It is the duty of the B^rpi^ to fee that th^ 
charter be v^ular, that it ag;cee in the jdefcrip^- 
lioAof the land%: in the nature of the holding, 
-md in the amount of the fervici^s, with \\ie 
grig^al ichail^r ; or, what is the fame ^ t)vup(g» 
with afbroier.c^own charter o^ the fame ^andtf, 
^vhkh muft have undergoo^e a fioiilar jTj^viia}. 



'f 
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Being fafUfied in thefe particulars, they give dieb 
fan^ion to the fignaturet wl»ch id the warrant of 
the charter ; atxi the (Ignature thii$ approved ef 
and faniftioneid, gives authority to the keepen.qf 
die different feals to expede dhofe fNrec^ts sLn4 
vracrantd, which have been devifed for the fe^ 
cuirity of the crown and of the vaflals^ £or « 
6heck to every ^p^ecies of fraud, aotd as a meaal 
of preierving evidence of the righti* 

' There are thus two objeds of ailentiim, the 
one is the fignature, the other jis the piiStig dF 
the different warrants through <he jEeala^; and 
in this order I ihali treat thp fijbjo#4 

~- l^e fignature is aa order onder^e &par«- 
ier^tion o€ his Miyefty (or uii^i^ the Cjdhett 
%%ich c(»itsdns a fac fimile of d^at fuporiolip^ 
tioft), with content of the BafOna dl^litcbeqtta^ 
for a charter to be made out ia ^our ol -the 
¥Jfial, HI the terms therein ejq^tvi&d. Tlus 
-fi^ttke is |}r<^r6d bya oterk^fo thefigMt. 
^lid the {>repftring of them vi'wit ^-tht {Mi^ 
%llege«» ^eeuliai^ to that ordeK Thiey vary m^ 
imkia.^ to the nature of the ehiiler WhioH |« 4o 
.^^ahfed,' iii iiTi|tia«ttr<e of ¥@fi'gQa^Mif or <if 

m^'afid fi> <m. In th« cafe Of a f^ 
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chafer at a voluntary fale» the charter hj which 
he completes hi$ title will be either a charter of 
refignation, a charter of confirmatiQn, or a char- 
ter of refignation and confirmation. (The char- 
ter of {ale and adjudication will be afterwards 
Gonfidered.) When the difpofition to the pur- 
diafer has been granted by a perfon infeft, and 
holding of the Crown, he may either complete 
his title by a charter of refignation, proceeding 
on the procuratory in the difpofition he has re*-' 
ceived, or be may take infeftment on the pre- 
cept of faiine contained in that difpofition, and 
obtain a charter of confirmation. 

But I am to fuppofe that the purchafer com- 
pletes his title by a charter of refignation; in 
that cafe) a fignature of refignation will be pre- 
pared, and will confifl of the following parts ; 
I . A command to prepare a charter, t • The terms 
«xf tli6 difpofitive claufe of the charter. 3. The 
term^ of the quaqmdtm. 4. Of the tenendas. 
5. Of the reddendo. And, 6. The conclu&on, 
oideriiig the charter to be executed in ample 
form; and with all claufes necefiary. Hiefe 
parts are thus exprefied : 



« 
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Sigaaiuri of R^gnatiot^, 

ft 

George IL J 7'A/x>>^/y&rr//;(?» h marked hjtk 

\ cajbct. ' 

Our Sovereign Lord^ with the special jd- 
'VICE and CONSENT of A., Efq. Lord Cfaief B^ 
jron of his Majefty's Court of Exchequer in tbt 
part of Great Britain called Scotland, B., C, 
Dm and E., Efqrs., remanent Barons of bis 
JS^ajefty's iaid Court of Exchequer^ qrdjjns a 
ch^er to be made and pafTed under the feal 
appointed by the treaty of Union to be kept 
in place of the great feal thereof formerly ufed 
there, gifing^ granting) and disponing^ and 
for his Majefty and his royal fucceflbrs perpe- 
tually confirming^ as his Majefty, with ad^ 
vice and 'confent forefaid, by thcfc prefents 
eiFESj GRANTS^ and DISPONES , and forliim and 
his royal fucceflbrs perpetually coNFiRMSj to his 
Majefty's lofite L. M., and his heira and af- 
fi^oees whomfoever, heritably and irredeem.^ 
ably, all and whole (Here the lands are deferib- 
ed as in the difpofition, and in the charter widi 
which the fignature is to be revifed) j irsics 
LANDS formerly belonged heritably to W. S., hol- 
den by him immediately of and under his Maje- 
fty, and were difponed by the laid W. S» to the 

2 
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iaid L. ]!(f/and his fot'efaicTsv by difp^dStioa cbn^ 
tauDiiog procujcatdry . 0f refig4iatioD , and ' dated 
. i \MN^M\&f^ih. lands w^re, in virtue 
of the i^ ptocpratpiylof jfe%Q5ltipn, diriy and 
lajvsriiillfy^ refigrlcid.^od' furretdcored m the hanxls 
^th^rimd (^l^'rdb^Siiifif.Baron^ br the, name 6/ 
4lffi B^tn j'n.} 'wbpfe b^ifds the reJignatiM wew! 
fltefc)'f fcrihiwifi^K fejid iii::mmxio£ the^ rdma- 
ppnt .Barons of his Majefty's: feid'* Court .oE 
Jpixidllequqtvihis /Mftjefty'a- corohiifliowrs, havt 
. iijg i»wjer:to jeceiTQ reflgnatioite: Ja hi% /M^jftr' 
fi^!a,n»mfe, aad- to %tmA\v^fr iftfe&nip6«$ tbfewfi: 
D{iaR.ai{ifn the h^nd» pf.l^ia:Mjge%j iwrhpis t&e 
^Vflsjifidbftc- la;w/ijl f>Uperio5 ihergpf^ i Jiuifely an4: 

and &f) 5«w. iqfcfttJApijtS'. of. .tie toe^ . tQ! Ife 

hws ahd affignees whomfq*M€ff^.Ji§ritftiily ,A?*i 
iiTi^eemabfy, in legal and proper form, as au>' 
thjtttic inftriaiRtftJIcltaken up0pi the j(4\4 r^fig- 
nation in the hands of , not;if y public, of 

th|Lldate of thefc prefents, at more length bears, 

TClJiE HOLDEN ZXidi TO HOLD^ j1LL2ind WHOLE thc 

.f^yd lands and others, with the pertinents above*' 
written? hf thef iiid L. M.Jand his fo^efaids, of 
Kis. [Mkx^&cy and ' hi& royal ' fucceflbrs, immediate ' 
lawful lupefiors 'thereof, in feufarm, fce^ aod 
heritage for ^ver, by all the righteous mcitha 

Hh 
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and marches thereof, old and divided, at the 
fame lie in length and breadth, &c., houses, 
higgingf, &c*, freely, quiefty, &c., without any 
Revocation or obftacle whatever, giving there- 
for yearly, the faid L. M« and hi8 fbre&idd, to 
his majefty and bis royal facc^fint, immediate 
lawful fuperiors thereof, the ftim of (The red* 
dendo will correfpond preciiely with the red* 
dendo <^ the former charter of the crown), Ant> 
TMSSE for all other exadioti, demand, or iecu- 
kr fervice which can be e:ta6ked or required 
fiirth and from the lands and others abovewrit-- 
ten, or any part or portion thereof ; anjsi tmat 
the faid charter be extended in ampk form, 
"^ith all claufes needful^ and precepts be dired- 
ed hei-ei^onb Gifen it Ebinbvrgm^ the 
day of one thoufand krtn hut^fied acMl 

Aihety-feven years ♦» 

a/ 

D. 
E. 



* £adEi pi^ of tUs fignatutc is fabini»<i b; dw l^^anm R<* 
tifer, uA the kft page by the whcde Barons ; and, when com< 
pkted as a warrant £:>r the precept, has the receipts aad naxkings 
whicii are here fotjvined to it* ^ 
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E^nbufgh^ ^d February 1797* Received the 
4Awe ecmpofiuon of Sterling. 

J, G. 9* R. G. 

Edinburgh^ 3^ February 1 797, Prefented to 
the Right Honourable the Lord Chief Baron, and 
Barons of his Majeftfs Court of Exchequer in 
Scotland^ by me 

R. B. Pk. 

Exchequer^ Edinburgh^ 4th February 1797. 
Recorded Jn the regi/kr of figneiurei. 






2. I^ in place of taking a charter of refigna- 
tion, the purchafer ihall have firft been infeft 
00 the precept of faiine in the diipoiation from 
the feller, he will complete his title by a char-^ 
ter of confirmation ; or^ where the feller may 
alfo have been infeft baibi the title may be com- 
pleted by confirming both of the bafe rights ; 
and, in either cafe, a fignature of confirmation 
will be prepared, confiding, i« Of the command 
to prepare a charter, z. Of the claufe of con«» 
firmation. 3. Of a claui^ diipenfing with de- 
f^%. ^ Of the tenendas. 5. Of the redden- 

Hh a 
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do (or, in place of thefe two laft claufes, a iav- 
ing claufe, referving his MajeQy's riglit to the 
duties and fervices payable by the original 
rights). And, laftly^ There will be an order 
to extend the charter in ample form. 

Signature of Cottjir/nation. 

George R. [Marked by the CaJhctJ\ 

Our Sovereign Lord, with the special ad* 
riCE and consent of A, I'fq., Lord Chief Ba- 
ron of his Majefty's Court of Exchequer/. in 
that part of Great Britain called Scotland, B. 
C. D. and E., remanent Barons of his Majefty's 
faid Court of Exchequer, orjjljins a charter to 
be made and pafled under the feal appointed by 
the Treaty of Union to be kept and ufed in 
Scotland, in place of the Great Seal thereof for- 
merly ufed therd, ratifting and APPRoriNG, 
and for himfelf and his royal fucceflbrs per- 
petually CONFIRMING, likcas his Majefty, with 
advice and confent forefaid, by thefe prfefents 
RATIFIES,' APPRorsSj and for himfelf and his 
fucceflbrs perpetually confirms to his Majefty's 
LoriTE L, M., his heirs and aflignees whom- 
foever, heritably and irredeemably, A Dispo^ 
siTiON granted by W. S. to the faid L. M., 
dated , whereby the faid W. S. 
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pisPONMD to the faid L. M. and his' fore-' 
faids, heritably and irredeemably, all and whole 
(Here- the lands Will be dcfcribed, and the de- 
fcription muft correfpond with that of the lands 
in the former Crown charter) ; which difpofi- 
lion contains an obligation on the faid W. S. 
to infeft the faid L. M, and his forefaids in the 
faid lands and others, bytwo feveral infeftments 
and; manners of holding,, the one thereof to be 
holden from them of their immediate lawful 
fuperiors thereof, in the fame manner, and as 
freely, in all refpedls as the faid W, S..or his 
predeceffors held or might have holden the fame 
themfelves, with a precept of fafine applicable 
thereto : Jls also, an instrument of sasine 
in favour of the faid I^, M., taken on the faid 
precept of fafine under the hands of . no- 

tary public, and recorded in the regifter 

of fafines the day of ; and that in 

the whole heads, claufes, , articles, tenor and 
contents of , the faid writs, dispensing hereby- 
with the generality of this confirmation, and 
DECLARING^ that the fame is and fhall be as 
valid and fufficient, and of as greai force, 
ftrength and efFed, as if the faid difpofition, 
precept of fafine therein contained, and inflru- 
ment of fafine following thereon, were herein 
verbatim inferted, and as if this confirmation 
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had been granted before the taking of the faid 
ialine, although the fame be not fo done: 
WHEKEirirHt and with all other obje^ons^ 
defeds or imperfe^on$ which can be anyways 
alleged, or objeded agunfl the fame, or this 
confirmation thereof, his Majefty has dis-- 
PENSBD^ and by thefe prefents, with confent 
forefaid, dispenses for ever ; ro be holden 
and to hold all and whole the faid lands and 
others, with the pertinents abovewritten, by 
the faid L, M. and his forefaids, of his Majefty 
and his royal fuccefTors^ immediate lawful fui- 
periors thereof, in feufarm, fee, and heritage 
for ever, by all the righteous meiths and marches 
thereof, old and divided as the fame lie in 
length and breadth, &c., houfes, biggings, &c., 
freely, quietly, ficc, without any revocation or 
obftacle whatever ; ciriNG therefor, yearly, the 
iaid L. M« and his forefaids, to his Majefty and 
his royal fucceflbrs, immediate lawful fuperi- 
ors thereof, the fum of (The reddendo muft 
cbrrefpond with the reddendo of the former 
charter) ; jnd these for all other burden, ex-> 
adion, deoxand, or fecular fervice which can be 
exaded or required furth and from the lands 
and others abovewritten, or from any part or 
portion thereof; and that the faid charter be 
extended in ample form, with all claufes needr 



Of thePurcbafer'tTtilt. 25$ 

ful^ and precepts to be dire^ed thereupoiu 
Given at Edinburgh^ the day of 

one thoufand feven hundred and ninety-fevm 
years. 

Ttbis Jignature isjigncd and marked in tbtfamt 
manner with tbejignature ofrejignation. 

I have given in this fignaturc of confirmation 
both the tenendas and reddendo, becadfe it \i 
the more ufual form of this fignature ; but in 
place of thefe, you will fometimes find the fol- 
lowing claufe fubftituted, " Saving and re- 
SERVING to his Majefty and his royal fuccef- 
fytB, the feU and blench duties, and other duties 
an4 fcrvices payable to them furth of the lands 
atid others forefaid, in terms of the former rights 
and infeftments of the fame/* 

3, Theft two forms, the charter of refigna-^ 
tion and d confirmation, it may be neceflary 
to unite. Thus, fuppofe A. B., holding of th* 
C^own, to have difponed to W. S., with pro^ 
euratory and precept, and W. S. to have taken 
iafine on the precept, and afterwards difponed 
With procuratory and precept to L. M., if L* 
M. were defirous to hold of the Crown by a 
charier of refienatio&« he would attain his ob- 
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jedl by confiTming A. B.'s difpofition to W. S.j 
which would make \V.«S/s right public, and fo 
giveeficdi: to the procuralory in his difpofition^ 
by which means a charter of reiignation on 
that procuratory in favour of L. M. would car- 
ry to him • the whole property and fuperiority 
which had been formerly in A. B. It is for fuch 
a purpofe as this that the charters of refignation 
and of confirmation are united. . The Ggoatlire 
on which itproiJeedsis prepared in this form: ' 

Signature of Kefgnatton and Confirmation. 

• • • • - ♦ 

; GeokgeR.^ ; ' \Marked ky tbe-^GaJk^t?^ 

Our '^OFERfijG^ LoRD^ with 'the spMcu^ dih 
FiCE and 'CQN-sEXTof A, J Efq. Lord C^i^ Bftr 
ron of his Majefty's Court of ' 5«chequer ija tl^t; 
part of Great Britain calletl Scotland^, f^.^ <J»» 
D., and E., Efqrs., remanent Barons of his Ma- 
jefly'S fsLi^C^vu^ of; Exelj^qfter, pRff4iNf a 
charter to be ma.de and paft under- tke fea4 Wc 
pointed by the Treaty of Union to be keptt^i^^ 
ufed in Scotland in place of tlsc; grefit ieal (taier^t 

of formerly ufed there, c/r/ivc, GRXNTi^OyM^ 

» ♦ 

jpjsjPOAyNG, and for his- M^efty ^nd ;his. voffi. 
fujcceflbrs perpetually coi^FiRMiNGryM his Ma^ 
jefty; wit|i advice 'and confent fp.irefaid, by th^; 
preiente- gifes; grants; ixA^pisPONss^^zx^^ 

2 
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him and his royal fucceflbrs perpetually con^ 
FiRMS^ to his Majefty's lofite^ L. M,, and his 
heirs and ailignees whomfover, heritably and 
irredeemably, all and whole (Here the lands 
are defcribed) ; hthjch lands belonged heri* 
tably (in virtue of the confirmation herein grants 
cd), to W. S., holden by him immediately of 
and under his Majefty, and were difponed by 
the faid W. S. to the faid L. M. and his forc- 
(aidSt by difpoiitiori containing procuratory of 
rcfignation, and dated j and which 

lands were, in virtue of the faid procuratory of 
refignation, duly and lawfully refigncd and fur- 
rendered in the hands of the iaid , for 
himfelf and in name of the remanent Barons of 
his Majefly's faid Court of Exchequer, his Ma« 
jefty's commifiioners having power to receive 
refignations in his Majefty*s name, and to grant 
new infeftmeQts thereupon, as in the hands of 
his Majefty, who is the imoudiate lawful fu^ 
perior thereof, in fafour and for new infeft-* 
ments of the fame, to be made, given,, and 
granted to the faid L. M., his heirs and aflig- 
nees whomfoever, heritably and irredeemably, 
in legal and proper form, as authentic inftru* 
ments taken on the faid refignation in the hands 
of , notary public, of the date of thefe pre* 
ients, at n^ore lengt)i bear ; to be holden^ &c« 

li 
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(Here the tenendas will be inferted in com* 
mon form) ; giving therefor yearly, &c. (The 
reddendo will alfo be inferted in common form), 
jiND THESE for all other burden, exadtion, de- 
mand, or fecular fervice which can be exaded 
or required furth and from the lands and o^ 
thers abovewritten, or from any part or por- 
tion thereof: As also^ his Majefty, with adt 
vice and confent forefaid, ratifies and ap^ 
PROFES^ and for himfelf and his royal fuccef- 
fors by thefe prefents perpetually confirms^ a 
difpofition bearing date the day of , 

granted by A. B, to the faid W. S., whereby 
he fold and difponed to the faid W« S., his heirs 
and aflignees, heritably and irredeemably, all 
and whole the lands and others abovememion-* 
ed, obliging himfelf to infeft the faid W. S. 
and his forefaids in the (aid lands, by two ieye«« 
xal infeftments and manners of holding either 
a me or dc me ; as alfo the inilrumepts of faflne 
in fevour of the faid W. S. following on the pre-? 
cept contained in the faid difpofition, dated the 

, and regiftered , \n the whole heads^ 

articles, claufes, and contents thereof : And his 
MajeAy, with advice and confent foreiaid, here-^ 
by DECLARES this confirmation to be. as valid 
and fufScieot, and of as great fc^ce, ilrength, 
and qS^€(^ as if the i»id difpofition, precqpt of 
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fafine therein contained, and the inftrument 
of fafine taken thereon, were verbatim hereia 
inferred, and as if this confirmation had been 
granted befote the taking of the faid fafine ; 
frHEREwirH^ and with all other objedlions, de- 
fedis, or imperfedtions which can be any wife 
alleged againft the fame, or this confirmation 
thereof, his Majefty has dispensed^ and hy 
thefe prefetits dispenses for ever, - and that- 
the faid charter be extended in ample forra^ 
with all claufes needful, and precepts be diredl- 
ed thereon as effeirs. Given at Edinburgh^ 
the day of one thoufaud feven hun« 

dred and ninety^-feven years* 

Sub/bribe J and marked in the fame way is the 
^tbers^ 



asB 



4. I have thiis given the fimple form of the 
fignature, and 1 fhall now take notice of thofe 
Variations which occut* in it, marking, i* Thole 
^vhich are occafioned by the lands holding of 
the Prince ; a. Thofe which miift accom-* 
pany the changes in the objed of the deed ; 
and, laftly, Thofe which arife from the lands 
having been formerly church lands* 

li 2 
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I. The Changes on the Signature fnm theLand^ 

holding of the Prince. 

I . The fignatures which I have now laid be- 
fore you, are thofe of lands holding of the 
crown, and the firfl: variety which I (hall mark 
18 that which takes place where the lands hold 
of the Prince. 

jy/5 KoTAL Highness Geokgb ^uoustvs Frb-^ 
DERiCKj Prince of Great Britain and Wales, 
Prince and Stewart of Scotland, Eledoral Prince 
of Brunfwick and Lunenburgh, Duke of Corn^ 
wall and Rothefay, Marquis of the Ifle of Ely, 
Earl of Carrick, Chefter, and Eltham, Vifcount 
of Launcefton, Baron of Renfrew and Snow-* 
den, and Lord of the liles, with the fpecial ad- 
vice and confent of A., Efq, Lor4 Chief Baron 
of his Majefty's Court of Exchequer in that 
part of Great Britain called Scotland, B«, C, 
Dm and E., Efqrs., remanent Barons of his Ma* 
jefty's faid Court of Exchequer, commiflloners 
nominated and appointed by his Royal High* 
iiefs for the adminiftratipn and government of 
the principality of Scotland, ordains a charter 
to be made and palTed under h}s Royal High* 
nefs's great feal, giving^ &c., and for his High* 
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» 

nefs and his royal fucceilbrs perpetually CON^ 
FIRMING, &c. to his Highnefs's lofits L. M/, 
his heirs and afEgnees whomfoever, heritably 
and irredeemably, jll and whole^ &c. ; which 
LANDS and others abovewritteri formerly per- 
tained to F. G., holden by him of his High-^ 
nefs and his royal fucceffors, Princes and Stew- 
arts of Scotland, immediate lawful fuperiors 
thereof, &c. (The reft of the quaquidcm is in 
common form), ro iE holden and "to hold, 
ALL and JTHOLE the faid lands and others, with^ 
the pertinents thereof particularly above fpeci- , 
fied, by the faid L. M. and his forefaids, of 
and under his Highnefs and his royal fuccefTors, 
Princes and Stewarts of Scotland, in feufarm,^ 
fee, and heritage, by all the righteous meiths 
and marches thereof, old and divided, as the 
fame lie in length and breadth, &c., houfes, 
J^iggiJ^gs^ &c., GIVING therefor yearly, the faid 
L. M. and his forefaids, to his Highnefs and 
his royal fucceffors, Princes and Stewarts of 
Scotland, immediate lawful fuperiors thereof, 
the fum of, &c. (The remaining part of the 
fignature is in common |brm]. 

« 

2. When the Prince is under age, the King 
ads for him as his adminiilrator in law, and the 
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following changea will take place in the (tgna* 
ture. 

QjJK SorEREiGN LoRD^ with the fpecial ajofice 
and CONSENT of A., Efq, Lord Chief Baron of 
his Majefty's Court of Exchequer in that part 
of Great Britain called Scotland, &c. &c., oa- 
DJiNs a charter to be made and pafled, &c.^ 
GiFiNG^ GRANTING J and DISPONING, and for 
his Majefty and his royal fucceflbrs perpetually 
CONFIRMING^ likcas his Majefly for himfelf^ 
and as adminiftrator in law to his fon, George 
Auguftus Frederick, Prince of Wales, and Prince 
and Stewart of Scotland, with advice and con^ 
fent forefaid, gifes^ grants, and mspoNES^ 
and for himfelf and his fon and their royal fuc* 
ceflbrs perpetually coiVP7«jf5, to his Majefty's 
LOFiTE L. M.) his heirs and affignees whom-* 
foever, heritably and irredeemably, all and 
WHOLE^ &c. ; WHICH LANDS and Others above- 
written formerly pertained to F. G., holden by 
him of the Prince and Stewart of Scotland, im- 
mediate lawful fuperior thereof, &c. (The reft 
of the quaquidem is in ^ommon ftyle, with this 
alteration, that you fay the lands were refigned 
in the hands of the Barons, ** as in the hands of 
** his Majefty, as tutor and adminiftrator in law 
•* for the faid George Prince of Wales, Prince 
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^* aad Stewart c^ Scotland, immediate lawful 
" fuperior of the fame/* ro be holden and to 
HOLD, ALL and WHOLE the forefaid lands and 
others, by the faid L. M. and his forefaids, of 
and under his Royal Highnefs George Prince 
of Wales, Prince and Stewart of Scotland, and 
hia royal fucceflbrs, Princes and Stewarts of 
Scotland, in feufarm, fee, and heritage, by all 
the righteous meiths and marches thereof, &c., 
houfes, biggings, &c,, giving therefor yearly 
to his Royal Highnefs George Auguftus Frede- 
rick Prince of Wales, Prince and Stewart of 
Scotland, and his royal fucceifors, Princes and 

Stewarts of Scotland, immediate lawful fupe* 

f 

riors of the fame, the fum of, &c, 

3. It may happen alfo, that, while the King 
a&8 as adminiHrator for his fon, there may be 
lands holden of the crown, as well as of the 
Prince, to which the perfon may wiih to com» 
plete his title, and in that cafe both parcels of 
land may be thrown into the fame Hgnature, 
and given in one and the fame charter. 1 he 
fignatyre will be thus expreilcd ; 

George R. [Marked by the Cq/het.'\ 

Our Sovereign Lord, as King, and as admini- 
ftrator in law for his fon^ his Mod Serene 
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Highnefs, George Auguftus Frederick, Mnce of 
Wales and Stewart of Scotland, Baron of Ren- 
frew, &c., with the fpecial AurtCB and con^ 
SENT of A. Efq., Lord Chief Baron of his Ma- 
jefty's Court of Exchequer in that part of Great 
Britain called Scotland, &c., ordains a charter, 

&C., GiriNGy GRANTING^ and PISPONING^md 

for his Majefty and his Royal fucceflbrs, as 
King, and as adminiflrator in law for his fon, 
Prince of Wales, Prince and Stewart of Scot* 
land, perpetually confirming^ likeas his Ma- 
jefty, with confent forefaid, by thefe preibnts 
GiFES, GRANTSy &c. &c, (7/7 the quaquidem^ the 
firft parcel of lands will be faid to have been re* 
ftgnedin the bands of his Majefty^ as KingyHmd 
tbefecond parcel as adminiftrator in law fmr Us 
fon^ in tbefe terms) i Which l^nds firft above 
defcribed, viz. (here the names were repeated), 
pertained heritably to F. G., 3cc« in the hands 
of the faid , for himfelf, and in name and 

behalf of the remanent Barons of his Majefty's 
faid Court of Exchequer, as in the hands of his 
Majefty as King, immediate lawful fuperior of 
the fame ; and which other lands, viz< the lands 
of , were duly and lawfully rjefigQe4 in 

the hands of , for himfelf, and in aarae 

and behalf, &c., as in the hands of his Migefty, 
»s adminifirat6r in law for the faid Moft Se-* 
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|<et)!e Prince :hi9 fon^ immediate lawful fupetlor 

<jf tfce famci 

• * * • • ■ . 

jTo be holden, and to hold the faid lands of 
, of his Maj^fty aqd his Royal fudceflbrs 
9$ Kiogs, immediate lawful fuperibrs thereof, ih 
feufarm, fee, ^d heritage for ever^ JiNn to be 
HOLDEN and to hqId the faid lands df • of 
the faid Moil Serene Prince and his fuccefTors, 
]^rinces of Wal^s and Stewards of Scotland, in 
free blench fafm^ in mahnj^r after mentioned; 
oiFiNG yearly, ijbie faiid L. M. and his fdreikids, 
to his Majefly iind hi$ Royalt fuc(::eirors, atid to 
the Moft Screpe Prince and his fucceifors, 
Prince? of Wales, and Friqcies and Stewards of 
Scotland, .the feu and blench duties after men- 
tioned, viz.^ GiriDG to bis Majefty and His 
Royal faccefTors, for the faid lands of ^ the 

Uaa of ,- at two terms in the y6ar, Whit- 
fonday and Martimnas, &c., and gifing to the 
lyipft Serene Prince and his fucceflbrs, Princes 
of Wales, and Princes and Stewards of Scotland^ 
for the fud lands of , the fum of one pen- 

ny Scots ippneyj ,Qn; the ground of the faid 
l«o46, ■ at the ]ter.i» of ^^hitfiwiday yearly, in 
aaims of hlench duty; if aiiked allenarly : Anm 
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7ht compofitions will be llruck feparatety^ 
and the receipts by the receiver of each will be 
fubjoined. 

1. I am now to point out the altifrations tm the 
fignature^ arijingfrom the addition of other claufu 
to the common form^ or from the different mdnnirs 
of exprejftng the common claufes. 

I. The quaquidem is the claufe on which 
any change will take place ; afld after the re- 
marks I have made on this claufe in the char- 
ter of refignation by a fubjei^ fuperior, p. 33 1^ 
it will be unneceflary to detain you long here. 
The inftance already given is that of a iiefigna- 
tion proceeding on a procuratory df refignation 
contained in the feller's difpofition to the pur- 
chafer, in whofe favour the Crow,n charter pro- 
ceeds ; and I am now to ilippofe that the char« 
ter proceeds, not in favour of the purchafer, but 
of his heir, the quaquidem ^ill be thus expref- 
fed: 

Which lani)s and othcts aboVewritten pertain- 
ed heritably to W. S,, holden by him imme- 
diately of and. under his Mijefty, AitDWiRE by 
Ivis lawful procurators in bis narne^ duly 2^ 



Of ihe Piircbq/er's %itk. 4^7 

Jawfidly resign jsd in the hands of the faid 
for himfelf, and in na>pfce and behalf of the re* 
mancnt Barons of his Majefty's Court of Ex- 
chequer, as in the hands of his Majefty, imme- 
diate lawful fuperiors thereof, &g., agreeably to 
and by virtue of a procuratory of refignation 
contained in a difpoiition of the faid lands^ 
dated , granted by the faid W. S. to A. M.> 
father to the faid L. M., to which the faid L« 
M. has now right, as heir in general ferved and 
retoured to his faid deceafed father, conform to 
retour of his fervice, dated 

^ Or, I ihall fuppofe that the charter proceeds 
In £3ivoiu: of the purchafer, but that he has ac<- 
quired feveral additional parcels of land, and is 
defirous of paffing one charter for the whole, 
die claufe will he thus exprefled : 

Which lands of . formerly belonged heri- 
tably to W. S., holden by him immedLEtfely of 
and under his Majefty, and were difponed by 
him to the faid L. M. and his forefaids, by dif- 
pofition doted , and containing the pro* 

curatory of xeGgoation after ijaentioned ; anj> 
armjcH lanjds of , aJl formeriy be- 

longed heritably to S. H., holden by him 
jjQj^diatdy of and und^ his Majeity, and 

Kk 2 
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were difpohed by the faid S; H. to the feld 
L. M. and his fonsfaidr, confenh to two difpo^ 
fitions, each containing a pfocuratory of rcfig-* 
nation^and bearihjg date ; and which 

LANDS of (Here the namies of the whole Were 
repeated), were, in virtue of the refped:itre pri^ 
Qtiratories of lefigpation contained in tfie refpec- 
tive difpofiti'ons above nientiontd, all duly ahd 
lawfully rMsignbd and funendered in thb handd 
ofthefaid , Sec, comitiiifioners having 

power to receive refignations in his Majefty's 
name, and to 'grant new infeftmehts thereoponr 
as in the hands of his Majefty, immediate law- 
ful fuperior thereof, in Bivbur; and for hew in- 
feftment of thfe fame, to be made ind granted 
to the faid L. M., his heirs aiid difjionees 
whomfoever, lierirably and inredeemably, ih 
legal and proper form, as authentic indniThents 
taken on the faid refignations, in the hands of 
notary public, of the date of thefe pre-* 
fents, at more length bears. 

* • 

2* The next claiife I fhall take notice of Is 
the claufe, of utiion^ or a difpeni^tioh, as it i^ 
fometiniies called, which is fo common that it 
may be truly faid to be a conftituent patt of 
4be ftgnatufe. . This claufe may be thrown ia 
Hthout any waxfant, and it is conftandy pafled 
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by the Batons ; it foHom the quitfniiem^ ^d 
is thuR (ixpreflfed : ' 

And further j his Majefty wills and grants^ 
and for himfelf arid his royal fucceffofs ordains 
md D£CLARM^Sy Tiiat a fafine or fafinei ro be. 
taken now and ih all time coming by th« faid 
L. M. or his Fbrefaids, at the ihanfion hbnfe 
M . , or ii;^on the groturd df the lind» 

of , or upon any part of the liLtiAi 

herein before difponed, by deliVfery of eahh ani4 
frone thereof, alleharly, without the nec^ty of 
any other fymbol, are and {hall be as le^al ahd 
iuSicient fafines for the ianrds^ teindi, aUd other 
heritages before diipbned, with tftfe jDertittenfe 
thereof, or for the parts thereof ^ for ^hich ia- 
fine iflball be lb taken^ as if a purticiklar fafxise 
were taken for each part and pdrtidn thereof 
and by delivery of all the tifual fymbbls ; :^nj> 
^HAT notwitKilanding the feparate nature ct 
the faid- tenements, whether the fame proceeds 
from their lying drfcontigubus, or from their 
being derived from different authors, or reqnii*- 
ing different fymbols, or from whatever other 
caufes feparate fafines of the faid febjedi may 
be required ; with rejgard tb wUdt, and adl 
other defedle and exceptions diiat ]nig(ht ixe mmlbs 
to the efficacy :a^d Vtalcdity pf ibch Maei^ hit 
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Majefty has dispmnsed^ and by thdfe prdfeats^ 
for himfelf and his royal fucceflbrs, for ever 

DISPENSES/ 

3« The eredling of lan^s into a barony is ber 
jond the common powers of a commiffioner, 
and requires a fpecial watrant. There is no 
late inflance of fuch eredion, unlefs when there 
is at the iame time an eredion of a burgh of 
barony ; but were it to be applied for, the form 
would be to prefent a petition to the Lords of 
the Treafury^ praying them to authorife a fig^ 
ttature to be pafied, erecting and uniting the 
lands into a barony, &c. This petition would be 
temirted to the Barony of the Court of £xche-< 
quer in Scotland, under whqfe immediate diri 
xedion a fignature would he prepared, and rer 
turned to the Lords of the Treafury, by whooi 
k woi)ld be fubfcribed ; and having received hia 
Majefty's fupafcript^on, it would be returmed 
here as a warrant for the prepept under the C^gr 
netf and the reft of th^e proxredure would tak^ 
place in common £brm. 

4. It may happen that lands fadding Wdr4 
(evea at this .diftance jfirom the ajSt aboU&ing 
duA tenuce)^ wiU appear in a Grown charter, 
withoi^ 9ny change on the holding. Whtxi 
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<Ius is thfe cafe, the holding will, in virtue dF 
the ftattute 20th Geo. 11. c. 50, be Converted 
into blench holding, and the reddendo will be 
thus expreffed : " Giving therefor, yearly, the 
Aid and bis forefaids, to his Majefty and 

^lis royal fucceffbrs, immediate lawful fuperiors 
thereof, thie fum of one penny, Scots money, 
on the ground of the faid lands, at the term of 
Whitfunday, yearly, in name of blench farm, 
if afked allenarly, and that in place of the du* 
ties of Ivard, and other duties and fervices for- 
merly payable furth of the faid lands of , 
which duties and fervices are now abolifhed, by 
virtue of the a€t of parliament ihade and pafled 
in'ihe 26th year of the reign of his late Majefty 
Geo. 11. , entitled. An ad for taking away the 
tenure of v^ard holding in Scotland, and for 
con^^rting the feme into feu and blench hold- 
mgs/ 

3. Change on the Signature "when the Lands 
have been formerly Church Lands. 

The thange which takes place on the figna- 
ture, in confcquence of • the lands having beea 
formerly held of the church, confifts, firft, in a 
change on tht - guit^mdem^ which will be thus 
expreflfed : 



I 
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W^icn LANDS ^nd others pertained heii^^blj^ to 

, holden by htm of his M^eAy an4 
h)s royal fucceObrs, immediate lawfi;! fuperiors 

thereof, as coming in place of the commen^a^ 

» 

tor of Croflreguel {or of 'Whatever dignatory of 
the church the lands may have been beld)^ for- 
merly fupcrior of the fame, and w^re by hiw 
and his lawful procurators in his name, ^c* ^^ 
common form >^ 

The tenendas will be thus exprefled ; 

STo BE HOLDEN and to HOLD, dl and whole ih^ 
Jands and others forefaid, by the faid and 

lus forefaid$, of his Majefty and his royal fu^c- 
ceiTor^, immediate lawful fuperiors thereof, s^ 
CQiQiog in place of the faid cqnpiQiepdator of 
Croflreguel, ip, feufarm, fee, and heritage, S^p; 

The reddendo will alfo bear to be payable tc? 
his Majefty, &c. as coming in place of' the faid 
commendator ; and the tenendas aiid redden- 
do of the former charters will be your rule for 
c?cprefling thefe claufes. But I muft obfcrve, 
although it may feem a little put of pja^ce hefce^ 
jhat where the lands have been church lands^ 
the orijer of pafl^ng the ch^ter through tiff 
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fijidft i^ t^galited by the a£t i(5i90i c« 32.^ and 
bj the a^ i6gS^ c. lu The tirft of thefe adsi 
provides^ that where the valuation of church 
knds is only loL, or under that fum, the char- 
ter, of fuch lands fhall pafs the great feal f>er 
JS^Uum^ without paifing any other feal, and that 
gratis ^ aad without payment of any compofi* 
tlon in the exche^guer, or other dues ; and this! 
is: extended by the latter adt^ which provideS| 
that the . fignatures of charters of the ^' faid 
*' lands, the valuation whereof is but lool. 
*• Scots .te under, fhaH pafs the great feal per 
*' JukuvHi without pafHng any other feal, and 
^ that gratis, without payment of compofitiori 
**. i|^ ^efechequer, or other dues/' 
..By 'the. fame ads it is provided, that where 
theisJldi'dQ not /exceed aooh Scots of valua* 
tiQitj^itbK dues of the charter are lefs than wh^( 
ac9. eitaded ib other cafes ; and the .property of 
dturch taflajs in.. Orl^ney and Shetland, which 
db«ai)t:exc^d ^qil^r Scops, of taluatioh, are de* 
dami.to be tidal propeity, and to require no re* 
newal of the royal ^rant. Thefe circumftancetf 
form ail exception to the general rules in ex-;* 
pfidtng^ (hairtfiis'i; to be Imn^^diately flated* 

t ' - T ' 

a. uf pnjing the Charter through the Seals. 

• ♦ ; . • . . ' • 

f 

,' X^;i^eiittti]e:whjich.:v7^ IkAUfi, been conAder- 



itig h*s in itielf fko btodittg pOv9«r. Th* word* 
^i^hich appear, to conrey property are tSMcif 
thii yffotds which are te be ^iftA 'by Uie proper 
-oSicet-s ih forming the ebarter ; but» as they 
ftand in the Signature, they ctMvfjr nothing-.; 
the fignatHt^^ is a mere warrant i it is as if a . 

: fubjeft fliperior were to fay to ht# ttan of buii- 
htk in' a Auemcirandum, '* Let a chatter be g^aat- 

. cd tt) A. Biy giving, granting, and difponing txf 
Intt and Us htifs and affignees fotfa and fucb 
hnd^'* But I ^mB tiow Sio««' yoa ift xfhgt 
itianiter this vaitant reo^yes the aiitfaotity of 

•theB^oons, andby#hat £tn«i6 ditt cittMer ii^ 
earned tirtoUgh th« feals. 
■ The firft ftep is idn^ve in A HOKrio^ibe fre* 
ibnter of the fignatores, wit^ ihc A^ .after 

• dit lifting of tfaetenh oH tk^ Cmrt of fi»che* 
^r m Which fonx mean t& pa6 yMtt*%«UMme; 
Tliis note cotttains-the nattie and defigoatioir^of 
the peribn in whofefa/^otir the ^Mter is «x br 
Dbtained^ and ft ihort defcrip^dVk of Hie im^ 
thti6, *' Signature of t«fignat$d(i In favdor <of 
1^. B., Efqv, <^the lands x^f . ^ iylng widi'- 
in the parish <df , kAd fhfciifiiiMi of ** 

From thefe nottM k rbit of th6 ' figfiMUttc^to 4se 
pafled in that term is made vtp-^ and ai£iBed to 
the waJls of the Court of Exchemie^. 

^isbt^ dooe, ^he .%Eiataitt la ,.)ixt^ared, 
and copied f^i^ put upon paper of a particxt- 



kr fize, ami rtt}^*^ affto^^oofipif rthf ti7i4%fit 
and allow of Mo^dg up t^ SgifujUjires iQ(9 
bodes, f(br th«ir battier |flr^fifpv^^^»i»itjic fig»e(: 
office. On the firft page, roo^i it left at tbi; 
top of the %iiatui>^ $(x K^f ;^ib(?t which fip- 
plies the place pf ^^^ royal laperfeHption ; iiq4 
the fignature being thu? pop^ oy^, the sM^}^ 
to the fignet who has prepared k puts his name 
on the back of the iignature, and, in obedience 
to an order of the Baroos; ^ tlf 5fk iPecefiM>er 
tyjS, xeviYed bf : a sefolfi^c^ tt^ i^h. M«f 
-1795, he ddtrek-Si it tpdth ih|s ^ofj^rs %. %|^ 
iog the cotnpoih»»»» 169 ^ pr^tf^nfer ^f ^fpmr 
tures, within tmelre fk}>> from |jbf 4i|cft dagr j9(r 
^tenoo, aod^faQT idle pis^^ 4;h<> rpri^Qg.^ 
I^made-up.' '..:*..).•• ...:• '■•':, 

0nthedivjr«qppoi»te4:|p*t«P!^!^.^e fi^ii^ 
rare; 4be 5!^ca: tb chefigDfjt f^ll^ ^uni^ ^ fjlj^ 
to the eftate wi* whiph-ihs i^g^^itHTQ ^ ^ >fs 
yeivil<»d, ahd ht oittft. iwvf .mi4e :<gitwa/l:^e^ 
'^bcpMning the IwiiaV fii^iH >f9 . fhe J^^ids, 4^4 
Shtf- manner in. ^aUdh^t iaf^catt^h to ^ re? 
M&d. ' It • coi;nBoo4y .i|iadcr©uj ^ this S»Xt^^ 

^Mjigfjorrpyifi^ the Sfotf^pjRB ^ S^zsiGNif- 
Jt40V ^^hf'l^if^af. 'Jtt/avourofJ.%[ 



The landsjof 'hd0»gfl4i$AHi;lK?'4ecpfk%^ 

'£^'%eld hyliiib af^ Mi9^,'^iua foisi hf 



ay 6 Oftbe'-Putcbi^U Title: 

Um'ffiipohed tor A. 6.% by difpofilion- contain? 
Ingprbcuratdry of tefignalson, for refigningthe 
fame in the* htmk 'of his 'Majeftjr^ and is iktr 
ieclthe day of • . 

[ The fignature -wiH be rcvifed toy the charter 
in favour of L., dated .and by the diT? 

pofition In favour of A. B. 

• » ■ r • 

* 

ij-.:.. . . ,* \Qr,in this forni* . 
• ._ • . , 

The late C ISartof O., on the ift February 

1^46, obtained a charter ftom his late Majefty 
tinder the great^al, of Apteral lands and b^ip*- 
liies^ ami in- paitieiil^ of the kiidr cf , lying 
in the parilh of ^< ' - , and fheriffdom of . » 
^pdn tfiB*^ cb«:«A^ 'th& :Babl vas infeft^. asi4 
of this date ( 1 772), he difponed the faid lands 
"l^f ' ' to'rR. ^' by' difpofition cpntaining a pro- 
^rjtbry of ^i-e^^gflOition for rcfighing them ia 
^fce^ands oPhiij iVittjefty. y. 

t^ 'Tiie faiff R?:'Cbfiveyed the fiiidlandt t0 S., by 
idf^ofitipn ahd affighationr; dat«d the . dijjr of 
-:. : ' :\ • By §; ^^^ v^etc^ i&Ithe iamc manner^ 
bti4he - day 'of s toaanrj^ed tta :M,, and 
by.M. tl\ey were difponed to A, ^-s ^7 difpofi* 
tipn ^nd affighatiop dated * ' , conveying to 
him the procqratoiy pf refignatioa in the Ear} 

^f O/s drfpofitiftn, ftill unexecuted. 

\^ T4ie prefintei^i^aitlire pff)f$^ 4m the uaexe^ 

i 1 .1 
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cuted procuratoryv of refignation in the EarTi 
difpafition, and the above tranfinifiions of.it in 
favobriof.A. B., and it will be revifed by the 
Earl of 0*'s charter in the 1 746. 



J I \ ».i * t <ii.> 



$rif^Jor, rwjfin^ /^^ Signature of Confirmatip^ 
tf, the Lands of in favour ^ L^ M., Efq. 

':Tlie lands of , , contained in theabove^ 

mentioned iignaturb, belonged to< W. SJ, holden 
by. him of hisMajefly, confixcm to charter un:- 
der the great feal, of date ^ and infefcment 

thereon, dated and regifteiSed » and. were 
by hlcQf difponed to L. M., by difpofition contain?- 
ing an obligation to infeft the iaid L. M. by 
two jnanners of holding, either/? i»^ or de me^ 
and containing alfo procuratory of refignation 
and precept of fafine for completing either of 
the faid infeftments. This difpofition ia datr 
cd the day of • 

In virtue of the precept of fafine containr 
odr in the faid difpofition, L. M. was iAfeft 
on the 9 and his fafine recorded 

The prefect fignature is a figntture of confirr 
mation of that dii|)ofition arid fafine» and wiH 
be revifed by the crown charter abpvementionf- 

ed in favotir of the faid W. S. ' 

• • • • 

• • ■ 

It may bippen that the land^. contamed in 
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tbe fignature ace ' defciibed by names di&nent 
from thofe in the former charter. Where thb 
faa^ensi it is ibffident to defcribe the lands by 
their old name$^ and tp add the names of tfafe 
new farms or divifions of the lands : and as the 
old defcription wiU conftitute the boundary df 
the right, the Baron revifer will admit the new 
defcription, or the new name, widiout rehir- 
ing further evidence. At die lame time, when 
it can be eafily done, k is the r^^uho* waiy to 
produce the proper evidence for ^bibli^ng the 
identity of the firiije^s; and the fe)lowing' ex* 
ample wiH fhow you the fidrm'of tfai: brief in 
l^ch a cafe, as well as die nature of the cvvr 
^ence that it may be proper tf> bi^iig fcrwaid. 

** The fignature wiH bereviied by dietdiarir 
' ter in favour of , which contains the ba^ 

rony of , and in particular the. whole 

lands difponed to , excepting New Mmns^ 

which being a farm iatdy ieparat^d from die 
other pares of the bavony, are ^ot menddned 
in die former crown charter $ but, that k is^uit 
of the barony, is inftnufled by a decree o^ ''fide 
ttf the Court of Sefiion, of date ^ a»l 

likewife by a decree c^ the GommifliOBers ^ 
' Supply, dividing the valued rent of the barony 
iMi tlie ieveral laads ooraprehendoi uader It'' 
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i 

The Baron who is to rerife the fignature 
CptAe^ into Court on the day appointed for re* 
vifing, alongft with the prefenter of iignatures* 
The title deeds are laid before him, and the 
writer to the iignet prefents the brief to him, 
and then turns up the difpoiitive claule of the 
Crown charter, with which the fignature is to 
be rerifed, and which he has previoufly marked 
that there may be no confufion and no difii-* 
eult^ in finding the defcription of the lands/ 
Thi& de££tiption of the lands the Baron looks 
over, while the revifer of fighatures reads the 
difpofitive claufe of the fignature. In the fame 
way the reddendo is pointed out and compared. 

TUs being done, the Bar<m revifer figns eve- 
ry J>age but the laft, thereby preferving evidence 
ftf the identity of the fignature which he has 
revlfed, fot the fatisfa<5lion of the whole Barons^ 
when it comes to receive their fimdion. He 
aHb ptfts his name on the back of the figna- 
ture. 

After the fignature has been revifed, and the 
&nn of the new charter fettled and approved of 
by the Baron revifer, a day is fixed for ^ving 
the eonfent of the Barons to the fignature, and 
in tise cafe of a fignature of refignation for re* 
taWixtg die refignation ; for what has pafied 



s» 
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hitherto is. nothing more thm ' an examinffi&xi 
of the rights in oi:der to guard agunft any thing 
that might afFecl the intereft of the Crown. 

But previous to the day appointed for receive 
ing refignation and giving confent to the i)gna* 
ture^ the compoiition is (Iruck and paid. In 
llriking the compoiition, that of a purchaier is 
ellimated at one-fixth of the valued rent of the 
lands, as (hall be certified by a certificate of tw<^ 
commiflioners of fupply, and the coUeQcxr of 
the cefs for the county, or by the valuation books 
in exchequer* 

This compofition is afcertained by the audi^ 
tor and prefenter of fignatures,. and by the Ba^ 
ron revifer; it is then marked on the fignature, 
and figncd by the Baron. The writer to the 
^gnet ought alfo to be prefent at ftriking the 
compofition ; and after it is marked on the Qg^ 
nature it is paid to the prefenter of fignafures/ 
who delivers it to the receiver general of the 
land tax, and procures his receipt for it on the 
fignature/ 

The fignature is now prepared for receiving 
the authority of the whole Barons, and is mark-^ 
ed and prefented by the proper officer ; hut the 
Barons, in the cafe of a charter of rdignation^ 
pofleis no authority, until the edate fh^^Lluve 

ft 

been refigned in their hands : For, as it is the 

2 
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refignation of the vaflal which reflorcs the eftate 
to the fuperior, and entitles him to give it out 
of new, it is by the refignation only that the 
Barons are authorifed to give a warrant for 
paffing a charter of refignation. 

This refignation takes place on the laft day of 
the term, and a notfe for refigning is made up 
and put into the hands of the macer, by whom 
the refignation is to be made* It is in thefe 
words : 

*' I , one of the ordinary macers of 

exchequer, as procurator for , do hereby 

RESIGN ALL and fTHOLB the lands of , ly- 

ing in the pafifh of and fhire of , in 

FAVOURS OF^ and .for new infeftn^nts to be 
granted to , conform to the procurator y 

of refignation fpecified in the charter to be ex* 
pede hereon." 

This note is figned by the macer, and he ap- 
pears in the prefence of the Lord Chief Baron 
and other Barons, and makes refignation, by 
prefcnting a pen (as a fubftitute for the baton) 
to the Lord Chief Baron, or, in his abfence, to 
the Baron who prefides ; and this being return- 
ed to the macer, as attending fpr the refigna- 
tory, inftrumcnts are taken in the hands of a. 
notary public, on the part of the refignatory, 
and the whole procedure exprefied in a notorial 

.M m 
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indrumenty fuch as I formerly had occafion to 
lay before you in the cafe of a fubjedt fuperior, 
page 226. 

This inftrument is figned by the notary, who 
adds his long docquet ; but the fubfcriptions of 
the witncffes are not required, for they are com- 
monly the officers of court. 

It is by this reiignation, as I have already ob^ 
ferved, that the Barons are empowered to give 
their authority to the fignature of refignation ; 
and therefore, after that ceremony has been 
gone through, it is figned by the Lord Chief 
Baron, and by the other Barons. The figna- 
ture of confirmation requires no fuch ceremony, 
the reafon of which muft be obvious from the 
remarks which I formerly made on the charter 
of confirmation by a fubjed): fuperior, p. 199. 

In giving their authority to the fignature, 
whether it be a fignature of refignation or of 
confirmation, the fubfcription of the Baron re^ 
vifer on the back of the fignature, and ox\ each 
page of the fignatijre but the laft, proves the 
identity of the fignature which had been revift 
cd, and prevents the poflibility of any change 
on it : But as the fignature is truly au order in 
pame of his Majefty, and was anciently fuper-r 
fcrihed by the King, this part of the form is 
flill fupplied, by affi?:iag th? cafhet at the tpp 
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tt the fignature. This caftiet is a (lamp (Jon- 
taining an impreflion of thef King*s name, and 
l-efembling in the clofeft manner his hand-writ* 
ing ; in Ihort, it forms a complete facjimile of 
his fuperfcription. It is in the cuftody 6f 2L 
particular officer; and after the fignature has 
been fubfcribed by the Barons, is affixed by that 
officer to the top of the fignature, in that fpace 
which is left for it on the firft page of the fig- 
nature. 

This we may confider as the firft ftage in the 
bufinefs ; the fignature has now become a com- 
plete warrant for the charter, and it contains 
the terms in which the charter is ultimately to 
be granted. But in place of being received as 
the immediate warrant of the charter (except* 
ing in the cafe of church lands under lool. 
Scots of valuation, as formerly taken notice of). 
We find a fyftem of warrants and precepts in* 
tcrpofed betwixt the fignature and the charter, 
intended, the one as a check on the other, and 
the whole as preferving evidence of the terms 
of the grant. 

There was a period in the forms of tefting 
fleeds, when the feal of the grantcr was receiv* 
cd as evidence of the grant. In Crown grants 
of land, previous to the Union, the great feal of 
Scotland was the evidence of a complete char* 

Mm2 
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ter ; at the Union, that feal was laid afide, and 
a new feal was made to fupply its place ; and it 
is by this feal that the charter ought now to be 
authenticated, though the practice of really ap- 
pending the feal feems to be dropped. But pre« 
vious to the charter's pafling this feal, there are 
two other feals through which the warrants of 
it muft pafs : ift, The fignet, and, 2d, The pri- 
vy feal ; and in the office of each of thefe feals 

the fucceffive warrants are recorded. Thus 

« 

there are three fteps in paffing a charter through 
the feals. There is firft a precept under the 
iignet, which pafles upon the fignature. The 
iignet precept authorifes the next warrant, which 
is a precept under the privy feal ; and thi» pre- 
cept under the privy feal is direded to the 
keeper of the great feal, and authorifes the char- 
ter itfelf. Having pafled through thefe three 
feals, the fignct, the privy feal, and the great 
feal, at each of which the warrants are record- 
ed, the charter is complete. 

But I proceed to the forms. The fignature 
is recorded by the King's remembrancer in Ex- 
chequer, and a copy of the fignature is made and 
left with him for that purpdfe. The laft words of 
the fignature are, " Ordain precepts to be dired- 
ed thereon ;" and I fliall give the form of a pre- 
cept on a fignature of refignatipn and confirmar 
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tion, with ^ claufe of union» which will fuffi- 
cicntly anfwer for all other forms, as the pre- 
cept is a mere tranllation of the fignature, 
with the addition of the few words of ftyle by 
which the precept is begun and clofed, ahd 
which remain always the fame. 



aasHaBBBw 



Prmceptvm fupra Signatvram Resigns ti- 
ONis et CoNFiRMATiONis infavorem JL. M. 
Armigeru 

Georgivs^ Dei gratia, Magnae Britanniae, Franciae 
et Hiberniae Rex, Fideique Defenfor, confiso et 
pRjSdilecto noftro conciliario, Armigero, 

figilii noRri fecreti in Scotia cuflodi, falutem : 
SciATis quod nos, cum afisamento et consen^ 
sv A. Armigeri, Domini Capitalis Baronis Sca- 
carii noflri in ilia parte Magnae Britannia^ Scotia 
vocat. 6. C. D« et E. Armigerorum, remanen. Ba* 
ronum noftrae Curix Scacarii pvxdiSt. dedimus^ 
coNCESSiMUS^ et DisposuiMUs^ et pro nobis, 
noflrifque regiis fuccefibribus pro perpetuo 
coNFiRMAyjMVSy ficuti nos, cum avifamento et 
confeufu prasdi^t. tenqre praefentium damus^ 
tONCEDiMUs, et DispoNJMUs, ac pro nobis, nof- 
trifque regiis fucceflbiibus pro perpetuo con^ 
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FiRMJMus, DiLEcro NosTRO L. M,, ejufqUe 
haeredibus et affignatis quibufcunquc, hacreditarie 
ct irredeemabiliter, tor as ct i^tbgras, &c. ^a^ 
^iDBM TERR^ hd^editaric pertinuerunt (virtute 
confirmation! 8 in his prefentibus conceflT.) ad W. 
S. tent, per ilium de nobis, et difpofitse fuerunt 
per dl£t. W, S. ad did. L. M. ejufque prxdi£t« 
per difpofitionem continen. procuratoriam refig* 
nationis de data , et ^js^idem terrse, 

Tirttotc did. procuratoriae refign^tionis, debile 
et legitime resignatjs -fuerunt in manibus 
did. Domini Capitalis Baronis,. pro ieipfo et in 
nomine remanentium Baronum noftrse did. 
Curias Scacarii, poteftatem haben. refignati6ni&^ 
recipiendi ct defuper nova iiifeofamenta conce^ 
dendi, tanquam in manibus nofbris, pure et 
flmplicit^r per fuftim ct baculum, uti moris eft, 
IN FAFOREM proquc novo infeofamento earund* 
faciend. dand. ct concedend. did. L« M. haere-^ 
dibus et aiSgnatts eju3 quibulcunque, hxredi^ 
tarie et irredeemabiliter, in debita et legitima 
forma 5JCt7r/ authentica inftrumenta defuper 
fufcepta in manibus notarii publici, de 

data harum prajfehtium latius prc5portant : et 
INSVPER nos VOLUMUS ct ORDiNAMus^ ac pro 
nobis noftrifque regiis lucceflbribus declara-^ 
MUSy quod fafina, vel fafinas, nunc, et omni 
tempore future, per praedid. L. M. vol ejus pras- 



Of the Fur chafers Titk. ftSj 

did* apud maneriei locum de , vel 

fuper fundum alicujus alterius partis terra* 
rum antea difpofit. capienda per traditionem 
terrae et lapidis fundi di^. terrarum, folum«* 
modOy fine neceffitate ullius alterius fymboli^ 
eft et erit tam valida et fufficlens iafina pro 
terris decimis aliifque fupra difpoiit. cum per* 
tinen. earund. vel pro uUa parte aut portione ea« 
rund. quail particularis fafina fuper unamquam-* 
que partem et portionem earund. et per tradi- 
tionem omnium ufitat, fymbolorum fufcepta ef- 
fet ; non obftan. quod eaedem fmt diverfarum 
denominationum jacent, difcpntigue ^t ex natura 
differejatea fafinas fymbola, et folemnitates re* 
quirerent. ^ocjrcj^ et cum omnibus aliis de- 
fedlis et exceptionibus, quas uUo modo cpntra 
validitatem aut formalitatem did. fafinarum ob* 
jici poterint, nos jdhspmn^^fimus, et tenore 
prapfentium, pro nobis noftrifque regiis fuccef* 
foribus in p^rpetuum jdispjbns^mus : tbnm^. 
et HJBEN. TOTAS et iNTEGRAs terras, aliaque 
cum pcrtinen. fuprafcript. per diiS:; L. M, 
cjufque praedift. de nobis noftrifque regiis fuc- 
ceiForibus, immediatis legitimis fuperioribus ea* 
rund. in libera alba iirma feodo et hasreditate 
pro pcrpetuo, per omnes retflas metaa fuas an- 
tiquas ej: divifas prout jacent in longitudjnt 
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et latitudinc, &c.^ in domibus, sedificiis, &c, 
libere, quiete, &c. reddendo inde anauatim 
di£t. L. M. ejufque prasdicfl. nobis noftrifque 
regiis fuccefforibus, immediatis legitimis fuperi- 
oribus earund. fummam, &c. jd^e pro omni 
alio onere, exaflione, demanda, feu fenritio fe- 
ciilari quae ex did. terris, aliifque fuprafcript. 
vel ex aliqua parte vel portione earund. exigi 
pofiint. Er prjetbrea^ nos, cum avifamento et 
confenfu praedift. ratifiCamus et APPitoBAMVSy 
proque nobis noftrifque regiis fucceflbribus pro 
perpetuo confirmamus^ dispositionem de da- 
ta per A, B. ad did. W. S. concelT. per 
quam vendidit et difpofuit ad did, W. S. hae- 
redibus et aflignatis ejus hsereditarie et irre- 
deemabiliter, totas et jntegras terras, aliaquq 
fupra mentionat. fefe obligans infeodare didl, 
W. S. vel ejus prsedid. in did. terris duobua 
infeofamentis et modis tenendi : Ac etiam in-^ 
sTRUMENtVM sasjNjB in favorem did. W. S. 
(equen. fuper prseceptum in did. difpolitione 
content, de data et regiftratum in 
integris capitibus, articulis, claufulis et contentii 
earund. Et nos, cum confenfu et avifamento 
praedid. declaramus banc confirmationem tarn 
validam et fuflicientem fore, et tantam vim, ro- 
kur et effedum habere, quafi *difpofitio praedid. 
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et praeceptum fafinae inibi content, et inftru* 
mentum fafinae defuper fequen. de verbo in 
verbum in hac inferercntur, et quafi haec con- 
iirmatio ante fufceptionem didl. fafinae concefla' 

■ 

cflct ; ^ociRCJj ac cum omnibus atiis objec- 
tionibusy vel imperfedionibus, quae uUo modo' 
contra validitatem ejirund. vel hujus confirma- 
tionis ejufdem^ objici poterint Nos dispensavi^ 
MUSf tenoreque praefentium in perpetuum dis^ 
PENSAMXJS : roBis iGiTUR PR^ciPiMus, firmi- 
'terque mandamus^ quatenus vifis praefentibus in- 
dilate praeceptum noftrum fub 6\&. fecreto figillo 
noftro, pro charta nollra, fub figillo noftro ordi- 
nat. per Tradatum Unionis cuftodiend. etutend. 
in hac parte regni nodri Scotia vocat. vice et loco 
magni figilli ejufd. fuper praemifiis in majori 
forma capellae noftrae conficiend. didi figilli cu- 
ftodi debite dirigatis. Datum fub figneto noftro, 
apud Edinburgum, die, &c, et regni noftri an- 
nOy &c. 

Per fignaturam figno vice manus S. D. N. 
, Regis fuprafignatum, manibufque Domini 

Capitalis Baronis et remanen. Baronum 

praedid. Scaccarii fubfcript. 

(Signed by a writer to thejignet.) 

This precept is prepared by a clerk to the 
fignet, and is figoed by him. The fignature is 

Nn 
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its warrant, and the two ought to correfpond^ 
On producing thefe at the fignet office, the pre- 
cept is (igneted, and the fignature retained in 
liie fignet office as the warrant of the precept 
which has been figneted. This precept is dU 
reded to the keeper of the privy fcal, and con- 
eludes with a command to ifTue a precept under 
the privy feal to the keeper of the great feal, for 
making out a charter under the form of chan-* 
eery. It is then carried to the writer to the 
privy feal, ^;?ho makes out the precept to the 
keeper of the great feal, in the manper above 
dire<aed. The writer to the privy feal then re- 
cords this precept tp the keeper of the great feal 
in the privy fcal regifter, and the two, that is, the 
|)rec€pt under the fignet aijd the precept under 
the privy feal are carried to the keeper of the 
privy fealf who marks the privy feal precept^ 
•*. Sealed at Edinburgh the day of ,'' 

;sLnd figns it. He then delivers it to the party, 
keeping the precept uftder the fignet as his war- 
rant* 

This privy ieal precept is a warrant to the 
direftor and clerks pf chan^-ery to make out the 
charter. The charter is written in a charadler 
peculiar to chancery, and is recorded in the 
regifter, and marked by the diredtor, •' Written 
** to th^ fe»l^ and regifter^d tlje day of /' 
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Hie charter and privy feal precept is then taken 
to the keeper of the great feal, who marks if, 
•* Sealed at Edinburgh the day of ,** and 
ought to append the great feal to it. The privy 
feal precept is left at this office. 

It is in this manner that the crown charter 29 
completed ; and you will obferve, that befides 
the charter itfelf, there are three warrants, and 
each of thcfe warrants recorded, all capable of 
proving the contents of the charter, every on« 
of which muft agree, unlefs there has been 
fome Wameable negligence, or fome fraud; 
Thus, there is the fignature which is recorded 
by the King's remembrancer, while the prind- 
pal Is retained in the fignet office ; there is the 
precept under the fignet, which is recorded by 
the writer to the privy feal, and the principal 
left with the keeper of that feal, and there is 
the precept under the privy feal recorded by 
the keeper of chancery, and the principal retain- 
ed by the keeper 9f the great feal ; fuch is the 
fyftem which has te^ti devifed for fecuring the 
xnterelk df the Crown, and eventually the inte- 
reft of the vaffal, by preferving evidence of the 
nature and terms of the grant. 

All that the conveyancer has to do with the 
form has been already explained ; and to him 
4:he terms of the charter are familiar ; but it will 

Nn 2 
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not be difagreeable to thofe who have lefs op** 
portunity of .perufing real deeds, to fee in what 
fhape this charter appears, after having gone 
through fo many forms* 

Charier from the Crown. 

GsORGWs, Dei gratia, Magna Britannia?, Fran- 
ciae, et Hiberniae Rex, Fidei Defenfor : Omni^ 
bus probis hominibus totius terrae fuae dericis et 
jaicis falutem scjatis^ nos, cum avifamento et 
confenfu Jacobi Montgomery, Armigeri, Do- 
mini Capitalis Baronis Scaccarii in ilia parte 
regni noflri Magnas Britannire Scotia vocat. 
Honorabilis Fletcheri Norton, Johannis Dalrym^ 
pie Hatailton M*Gill, Equitis, Cofmonii Gor- 
don, et Archibaldi Cockbum/ Armigerorum, 
remanen* did:, noftri Scaccarii Baronum, dbt 
pissE^ coNCBSsissE^ DJSPOSuissE^ ct hac pre- 
fenti charta noftra coNFiRMjissE^ tenoreque e- 
jufdem DjiRMj C0NC£DER£f DispoxERE^ proque 
nobis nodrifque regiis fucceflbribus pro perpe- 
tuo CONFIRMARE^ dilcdo^ftro L. M., Armi- 
gero^ ejufque haeredibus et aifignatis qifibufcun* 
^que, hasreditarie et irredeemabiliter, totas ct 
J N TEG R AS terras de , cum pertinen. ea- 

rund. jacen infra parochiam de , ec 

vicecomitatem de ; ^^^idem 

TERR^ haereditarie pertinuerunt (virtute con- 
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fitmatitfnis^ in his prefeijtibus concefT.) a4 W> 
S. tent, per ilium de qobis, et difpofitse fuenini; 
per did. W. $• ad dia. L. M. ejufquc praedia^ 
per difpofitionein continen. procuratoriam ,re(ig- 
nationis de data \]^r ^m^ij^em x,%xrst^ 

.virtute didt, procuratorise refignationis, delnt^ 
et legitime kbsiGn'atje i^crjf^Airjsrr in inaiiibu$ 
jdiif^. Domini Capitalis Baronis, pro feipib. Qt ii| 
nomine r^manentium BaronuQi noiiras di<ft. 
Curiae Scacarii, poteflatem haben. refignationis^ 
recipi^ndi et defuper npva infeofamenta conce- 
dendi, .tanquam in manibus noflri^. ppr0 et 
fimpliciter per fuftim et baculum^ uti moris eil^ 
aw FAroREM proque novo infeofamento earund. 
faciend. daod. et concedend. di<^. L« M. haere^ 
dibus et af&gnatis ejus quibufcui^que) haeredi- 
tarie et irredeemabiliter^ in debita et legitima 
forma sicvri authentica inQrumenta defuper 
fufcepta in manibus notarii publici, de 

d£|ta harum praefentium latius proportant : et* 
IN SUPER nos FOLUMUs et ORDiNAMUs^ ac pro 
nobis noArifque regiis fucceflbribus declara- 
Mvs^ quod fafina, vel^ fafina^, nunc, et omni 
tempore futuro, per praedidl. L. M. vel ejus praj- 
diift. apud maneriei locum de , vel 

fuper fundum alicujus alterius partis terra* 
rum antea difpofit. capienda per traditionem 
terras et lapidis fundi d\(X. terrarum, foluni« 
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niodo, fine neceffitate ollius alteriiis fymbof^^ 
«ft et erk tath valida et fuficiens ftfiha pro 
terris deeimis aliiique fupra difpofit. cum per^ 
tinen. earund. vel pro irik parte aut portioneea-* 
fund. qiKiA paiticularis fafina Aiper unamquam'- 
iquc partem et portionem earundk et per tradi-« 
tionem omniiam ufitat. fymbolorum fufcepta ef- 
fet ; Bon obftan. quod eaedem fmt diverfanim 
denomiaationum, jacent, difcontigue.et ex natura 
di^rentea fafinas fymbola, et folemnitates re- 
quirerecit^ ^ocirca, et cum omnibus idiis de- 
ft&is et eJtceptionibus, qiias uUb modo contra 
Taliditatem am? formalitatem did. fafinarum ob^ 
jici petferint, Nos dispensavimus^ et tenorc 
prafentiuni^, pro nobis noftrifque regHs foccef^ 
foribus in perpetuum DisPEifSAMvS': 7jsne^. 
et HABhEN. rorAs et integras terras, aliaque 
cum pertinen. fuprafcript. per di£l. L. M. 
eju(que praedid. de nobis noftrifque regiis fuc- 
eeflbribus, immediatis legitimis fuperioribus eaU 
rund. in libera alba firma feodo et ha?reditare 
pro perpetuo. per omnes reiflas metas fiias an- 
tiquas et divifas prout jacent in longitudine 
et latitudine, in domibus, sediiiciisi hortis, po- * 
mariis, bofcis, planis, moris, marefiis, viis, femi^ 
tis, aquis, ftagnis, rivoiis, pratis, pafcuis, et pa^ 
iluris, molendlnis multurU et eorum fequelis, 
aueupation^usi venationibusi pifcationibus, p^ 
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tariis, turbariis, carbonibus ourbonarii^, cunicuUs 
cunlculariis, colunibis cdumbariis, fabrilibus, 
brafinis, brqeriis, geniftis, filvis, nemorlbtts, vir-» 
gultis, lignls, tignis, lafHcidiis, lapide, et calce^ 
cum curiis/ et earum exitibus, hasrezeldis, bloods* 
\7vitis, amtnerciamenti^ cumq. communi paftura^ 
llberoque introltu et ejcltu, ac cum otnnlbus et 
£jnguli$ aliis libertatibus, proficuis, iinmunitati«« 
bus, afiamentisy et juftis fuis pertinen. quibuf- 
cunq. tam non nominat, quam nominat. tam 
Tub terra, quam fupra terram, procul et proper 
^d praedi^^ terras aliaqae [H'aefcript. cum petinen. 
fpe<5lan. feu jufte fpe(5lare valen« quomodoUbet 
in futurum, libere, quiete, plenarie, integre, hcH 
norifice, bene et in pace, fme iiUa rcvocatione^ 
contradidione, obllaculo, ieu impedimento ali-» 
quali, REDJ>ENDO Inde annuatim did. L. M» 
ejufque praedid, nobis noftrifi|ue regiis fuccef« 
A>nbus, immediatis legitimis fuperioribus es^rund^ 
fummam unius denarii, monetae Scotiae, no^ 
piine albae firmac, apud feftum Pdntecofies 
annuatim, fi petatur tantum ; id^e pro omnl 
alio onere, exa(5lione» demanda, feu fervitio fe^ 
culari quae ex di£fc. terns, aliifque fuprafcript 
▼el ex aliqua parte vel portione earund. exigi 
poilint. Er pr^terea, na$, cum avifamento et 
confenfu pra^didl. ratificamus tlJPPROMJMU^ 
pfoque nobis noilrif^ue regiis fucpefToribu^ pro 
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perpCtUO CONFlRMAMUSj DISPOSiriONEM dc da» 

ta per A. B* ad did. W. S. conceff. per 

quam vendidit et difpofuit ad di(5l. W. S. has- 
redibus et aflignatis ejus hsereditarie et irre- 
deemabiliter, TOT as et jntegras terras, aliaque 
fupra mentionat. fefe obligans infeodare didt. 
W. S. vel ejus pnedift. in dift. terris duobus 
infeofamentis et modts tenendi : jic etiam in- 
STRUMENTUM SAsiNJE in favorem did. W. S. 
iequen. fuper praeceptum in dift, difpofitione 
content, de data et regiftratum in 

integris capitibus, articulis, daufulis et contentis 
earund. Et. nos, cum confenfu et avifamento 
praedid. declaramvs banc confirmationem ttm 
validam et fufficientem fore, et tantam vim, ro- 
bur et efiedum habere, quad difpofitio praedidl. 
et praeceptum fafinae inibi content, et inftru- 
mentum faiinas defuper fequen. dc verbo in 
verbum in hac infererentur, et quafl haec con- 
firmatio ante fufceptionem did. fafinas concefia 
effet ; ^ociRCAy ac cum. omnibus aliis objec- 
tionibuS) vel imperfeftionibus, quas ullo modo 
contra validitatem earund. vel hujus confir- 
mationis ejufdem, nos dispensafimus^ teno^ 
reque pragfentium in perpetuum dispensamvs^^ 
iNSUPER vicecomiti et balivi fuis de nee 

poa diledis noftris 

et veftrum cuilihet conjuffc? 
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\im et divifim vicecomitibus nodris vicecomi** 
tat. de i in hac parte fpecialiter corlditut. 

Salutem^ vobis prjscipimusxI mandamus qua- 
tenus prasfat. L. M., vel fuo certo adlornato la- 
tori prxfentium, fafinatn omnium et (ingularum 
prsEfat. terrarum, aliorumque fupra difpofit. 
cum omnibus earuiidem pertinen, jacen. ut pra;^ 
fertur, fecundum formam et tenorem antedi£t« 
Cartas noftrae quam de nobis ihde habet et dif- 
penfationis praedi(5l. jufte haberi facialis, fine di- 
latione ; et hoc nuUo modo omittatis, ad quod 
Sciendum, vobis et veftrum cuilibet, conjunc- 
tim et divifim, vicecomitibus noftiis vicecomi- 
tat. de , in hac parte antedid. committimus 
poteftatem. In cuyus ksi testimonium^ huic 
praefenti cartas nodrae figillum noftrum per Unio- 
nis Tradlatum cudodiend. et in Scotia vice et lo- 
co magni figilli ejufdem utend. ordinat. appendi 
mandavimus, testibus pVi£di\e&i$ noftris, Do- 
mino JFrederico Campbell, nobis ab archivis et 
regiftris clerico, Thoma Miller de Barlkim-* 
ming, Armigero, noftrae juftitiaria clerico, et 
Domino Jacobo St. Clair Erfkine de St. Clair, 
Baronetto, noflra: cancellariae diredlore, apud 
Edinburgum die menfis anno Do-* 

taini regnique noftri 
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r Written to the feal, an^ 
Writun in Cban^ \ ^^^^^^ the day 

eery band, ^. ^^ ^^^^^ 

Thomas Miller^ Suh^. 

* Sealed at Edinburgh this day of 

one thoufand feven hundred and ninety^fevert 
years. 

Cha\ Gordon^ L. Scots. 

The charter from the crown is completed by 
fafine, in the faime manner with the charter fronst 
a fubjed): fuperior ; and as the warrant is in La-- 
tin, it is the practice to make out the fafine iii 
the fame language. After the examples which 
I have given of this inftrnment, I ihall not 
trouble you with any other form than that o£ 
the fafine on the preceding crown charter. 

In Dei nomine^ Amen. Per hoc prefens pub- 
licum inftrumentum cundis pateat evidenter et 
fit notum, ^od anno Domini regnique 

S. D. N. Georgii Tertii, l)ei gratia, Magnae 
Britannise, Franciae, et Hibernis Regis, Fidei* 
que Defenforis, anno menfis vero die 

, IN MEi notarii publici et teftium fubfcriben<< 
prxfentia perfonaliter com pa ru it tan- 

quam adlornatus pro ac in nomine L. M. fpe- 
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cialiter conilitutus, cujus procuratoriae poteflas 
mihi notario publico fubfcribenti lucide confta* 
bat^ ET cum tanquam vicecomite in 

hac parte viceeomitatus de per praecep* 

turn fafinas fub infert. fpecialiter conftiruto^ 
ad maneriei locum de virtute claufulx di£* 

penfationis infra mentionat. nobifcum acceffit, 
HABENs et in fuis manibus tenens quandansi 

CHART AM RESTGNATIONIS et CONFIRMATIONIS 

fub figilio per Unionis Traftatum cuftodiend. et 
in Scotia vice et loco magni figilli ejurdem litend, 
ordinate daidata infra fcript. ct prseceptum fafmae 
fub infert. in fe continen, per ^am char tam 
dift. S. D. N. Rex, cum confenfu Dominorura 
Baronum fui Scaccarii in Scotia joedit^ cqk* 
CEssiT^ et DisposujTy2LC pro fe fuifque regiis fuc- 
cefforibus in perpetuum coivwiJAf^rir, dido L. 
M. ejufque haeredibus et aflignatis quibufcuu- 
que, haereditarie et irredeemabiliter, totas et 
iNTEORAs^ &c. Et per did, cartam ordinatur 
et DECLARATVR^ quod faiina vel falinas nunc ec 
omni tempore futuro per did, L, M. vel ejus 
prasdid. apud maneriei locum de vel fu« 

per fundum alicujus partis terrarum inibi et 
antea mentionat. capiend. per traditionem ter- 
ras et lapidis fundi did. terrarum folummo- 
4o, (ine necefOtate ulliiis alterius fymboli, eft et 
erit tftm v^lida et fufficiens fafma pro terris de*- 

Ooa 
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cimis aliifquc fupra et inibi meritionat. cum pcrt!^ 

nentibus carund, vel pro ulla parte aut portione 

earund/quaft particuiaris fafina fuper unam*r 

quamque partem et portiopem earund. et per 

traditionem omnium ufitat. fymbolorum fufcepta 

fuiflet non obftan. quod eaedem fint diverfarum 

denominationum, jacent difcontigue, et ex na- 

tura, diSerentes fafmas, fymbola, et folemnitates 

requirirent : ^ociRCJf et cum omnibus aliis de- 

fedis et exceptionibus quas ullo mpdo contra 

validitatem aut formalitatem didt. fafinarum objici 

-j>oterint, dift. S. D. N. in perpetutfti difpenfa- 

vit, rkNEND. et habbn. totas et integras 

terras aliaque, cum pertinen. per di€b. hi M. 

cjufque prsedia. de dift. S. D. N. Rege, ejtif- 

que regiis fuccefforibus, in libera alba firma 

feodo et hsereditatc in perpetuum uti dift. 

carta continen. praeceptum faflnas fubinfert. 

diverfafque alias claufulas latius proportat. 

^AMZPWEM CART AM. dift. aiSomatus EX- 

HiBuiTy et didi. vicecomiti in hac parte uti 

prgeferfur legitime conftituto omtulit^ eum- 

que rogavit, ut oflEicium per didl, /afinas prae- 

ceptum fibi commifTum debite praeftaret, ^em- 

^E ROGATUM didl, vicecomes percipiens efFe 

• ^ 

juftum rationique confonant. di£k. cartam in 

• manibus fuis rjbcepit^ et mihi notario publico 

fubfcribcnti perlegend. et in vulgari fermoae 
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teftibua aftantibus explicand. tradidit : stpoD Fscr 
€t cujus precept! faiinse content, in di€t. carta 
tenor fequitur, et eft talis : *' Infupcr vicecomiti 
^* et balivis fuis de nee non diledis nof- 

" tris 

^* et veftnim cuilibet, conjundim et 

- ' divifim, vicecomitibiis noftris vicecomitat. de 
" in hac parte fpecialiter conftitut. sjlu^ 

'* TEM vobis praecipimus et mandamus quate- 
" nus praefat. L. M, vel fuo certo adornato, la^ 
'* tori prasfentium faiinam omnium et fingula^ 
^* rum praefat. terrarum decimarum, aliorumque 
** fupra difpofit. cum omnibus earund. perti* 
** nentibus jacen, ut praefertur, fecundum for- 
** mam et tenorem antedid. cartae noilrae quam 
^^ de nobis inde habet, et difpenfationis praedi^t. 
^^ jufte baberi faciatis Ane dilatione ; jst hoc 
^' nuUo modo omittatis, ad quod faciendum 
♦* vobis et veftrum cuilibet, conjundtim et dir 
^* vifim, vicecomitibus noftris vicecomitat. de 
^* in hac parte ante didl. committimus 

•* poteftatem; jn cuyvs rei TJSsriMONiuMy huic 
'* praefenti cartas noftras figillum noftrum per 
♦* Unionis Tradtatum cuftodiend. et in Scotia 
^' vice et loco magni figilli ejufdem utend. or- 
^* dinat. appendi mandavimus, teflibus prasde^ 
•* lido nobis ab archivo et regiftris cl^ 

♦* ricQ, et pracdelido noftrjp jufticiari^e 
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•* clcrico ct Armigero, noffraj canccllariw 

** diredore^ apud Edjnburgum die men- 

♦* fis anno Domini regnique noftri 

^ anno (Sic fubfcribitur). Written to the 

** feal, and rcgiftered the day of 

•• 1 797. Tboma» Miller, Sub*. Sealed at Edin^ 
^ burgh, this day of one thou- 

^ fand feyen hundred and nincty-feven. Cha^ 
^* Gordon, L. Scots.*' Post cujus cartsc 

antea recitat. et prxcepti iafina^ inibi content, 
et antea infert, perledlionem et in vulgari fer- 
mone teftibus aftantibus expUcadonem, pradFatus 
riCECOMEs, viitute dift. cartas, pneceptique fa- 
iinx et claufulas difpenfationis inibi content, et 
officii per idem iibi commiffi prazfato L. M. 
^TATVM ct SASiNAM hacreditariam, pariterque 
pofTefiionem adlualem, realem et corporalem 
totarum et integrarum terrarum dedmarum 
aliorumque in di(3:. carta fpecificat. et difpo^ 
fit. per traditionem terrae et lapidis fundi dicfl, 
terrarum in manibus did. adlomati pro et in 
nomine did. L. M, debit, ruAbwir, pa- 
riterque DELiFERAriTj fccundum formam et 
tenorem did. cartas ct prjecepti fafinae fupra 
infert. in omnibus; Super ^i^us omni- 
bus et fingulis praemiffis praefatus adlornatus 
a me notorio publico fubfcribente hoc inftru- 
tnentum fibi fieri petiit. acta erant h^q, 
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kA irtianeriel locum de virtute claufuls 

diipenfationis in didl. carta fpecificat. horas 
inter et die menfis anno Domini, 

S. D. N. regnique, fupra fpecificat. prjs^senti^ 
BUS ibidem et teftibus ad praemifia fpe^ 

cialiter rogatis et reqnifitis* ' 

This fafine is fubfcribed by the witneffes, and 
the notary fubjoihs his long doquet and fubfcrip-^ 
tion in the common form. The fafine, as the pre* 
cept on which it proceeds is dircded in general 
" diledis noftris/' may be given by any perfon 
as bailiC) and any notary may adl as notary to it, 
which is not the cafe in fafines on precepts 
from the crown in favour of heirs j for there, in 
order the better to fecure the non-entry and re- 
lief duties payable on the entry of heirs, the 
fame muft be delivered by the (herifF, and the 
fheriflf-clerk alone can adl as notary. 



IV. Varieties in the Form of the Djsposi^ 

TION to a Purchaser. 

In the preceding fedions of this title, I have 
endeavoured to explain thofe forms by whicK 
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property is conveyed to a purchafeif^ and; by 
which the right of the purchaier is completed^ 
whether the lands hold of a fubje& or of the 
crown. There remain A^ll fome varieties in 
the difpofition, arifing from different caufes^ 
and with which it would have been improper 
to have confounded our firft view of the pur* 
chafer's title. Thefe variibties I (hall include 
under the following heads :-^i. The difpofition 
by a fuperior to his v^flaL a. The difpofition 
by the vafTal to his fuperiw* 3. The difpofi* 
tion of teinds. 4. Of patronages. .5. Of fiflh* 
ings, 6. Deeds with real warrandices as ex* 
cambion and difpofition conveying warrandice 
lands. And, Iqfily, Deeds relative to burgage 
fubjeds. This will complete the view which at 
prefent I mean to give of the fubjed ; aiid dUpo* 
fitions of a bankrupt eflate, conveyances of real 
burdens, or of diligence, as well as deeds of 
mortification, will find their proper places elfe-^ 
where. 

m , 

I . Dijpo/ition by a Superior to bis VaJJaL 

The firfl cafe is that of a difpofition by a fu-' 
perior to his yafTal, and this differs (in point of 
form) very immaterially from the commoadift* 
pofition. The lands, we are to prefume, ate ^ 
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fcadjr held by the piirchafer bafe of the feller ; 
therefore tA\ that rematins to be done, is to ena* 
ble the pnrchafet fo hold of the feller's fupcrior, 
and this may be attained ekher by tefignation 
or confirmation. Bqt here it is neccflary. for 
you to recoUedt in wh&t iituation a purchafer 
ftood, when, by thfe old fotins, he held i charter 
A i»r, and a charter de me, previous to the in- 
Tention of the indefinite faline. The prefent 
cafe is precifely thait of d purchafer who flood 
infeft on an old charter de me^ and who was to' 
obtain his entry .with the fuperior on the feller'^ 
charter a mei and without attending to the di- 
ftin£tion betwixt the ancient and modern form 
of conveyance, and which I endeavoured tocx-^ 
plain, page 193, &c., the purchafer's title in 
the prefent cafe will not be perfedly under^ 
ftood. 

Thfe pUrchafe? ftands already infeft in the 
property of the fubjed: on a feu right granted 
With an mtention of referring the domnimn ^- 
teSum in the granted The bafe right : held by • 
the purchafer "^dbos not admit of being convertr 
cd into a public one by any. a<Sl on the part of 
the mediiate- fuperior, nw indeed can the imme-r\ 
diate fuperior^ the perfdn who is to. fell the fu* 
periority 4o th^ vaffai, make any change oa that 
right 'ils^4t (lands 0a the former dxfpofitiou. It 

pp 
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remains a bafe right, carrying the property to 
the vaflal, but refcrving the fuperiority to the 
fuperior. In order, then, to put this vaflal in- 
to the place of his fuperior, the fuperior, wha 
n the feller, mud difpone to him the lands, to be 
holden of his the feller's fuperior ; and for com-' 
pletlng this title he will grant both a procurator/ 
of refignation, and a(fo a precept of fafine, for 
giving infeftment to be holden of the granter's 
fuperior ; which, in other words^ is juft faying^ 
that he will grant to the purchafer a difpoiitioo, 
coming in efFeft, if not precifely in form, to the 
old charter, a me defuperiore meo, Indeed, with, 
regard to the form of the difpofition, it differs, 
as I have already obferved, very little from the 
comnran difpofition, as you will perceive in the 
ftyle which I am to lay before you« 

Di/j^Jition by the Superior to bis VuffaL 

1, A., immediate lawful fuperior of the laad^ 
and others underwritten, /i\r. coNsiiutJtJiTiaN of 
a cf Jtain fum paid to me by B.> my vaifal in the 
hid landsv as the full and adequate price of the 
right faemby given, of whieJi fum I graoit the 
receipf;, and di£:harge the fame for crer^ have 
sj[yLDr jiUBNJLrED^ and DispONMD^ as I horelry 

SJLLL^ JlUSNJtTM aod DJSPONMp CO 8Qd ia&TOUT 
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rtf the faid B,, his heirs and affignecs whomfo- 
«vcr, heritably aiid irredecihaMy-jj^rL and pit hole 
(Defcribe the lands), with all right^ title, intereft^ 
claim of right, property and pofleffibn, as well 
petitory as pofleflbry, which I, my predeceflbrs 
and authors, heirs and rucce{Ibrs» had, have, or 
any wife may claim or pretend thereto in all 
time coming ; in rrniCH lands and others abov* 
difponed, I mind and oblige me and my forefaids 
TO 2NFEFT and SEISE the faid B. and his above- 
written/on their own cxpence, by a iSngle infeft- 
ment only, ro be holden of my immediate law- 
ful fuperior of the faid lands, by the fame tenure, 
and for payment of the feme fervices, and as free-* 
ly in all rcfpedls as I or my forefaids held or might 
hare holden the fame ourfelves, and to grant and 
fubfcribe all deeds or writings that may be necef« 
firy for that efFeft : j/^nd in order to complete 
the faid infeftttient by resignation, I hereby con- 
STfTUTE and APPOINT jointly 

and feverally, my lawful s^nd irrevocable pro- 
curators, &c. (This claufe goes on in common 
form) ; which lanbs and others above difpon- 
ed, in fo far as concerns the dominium direStum 

• • • 

thereof, I bind and oblige me and my fore- 
faids to ivjirrant to the faid B. and his fore- 
faids, at all hands and againd ail deadly, as law 
wUt: Anb further^ I hereby mare and con^ 
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sTirurs the raid B. and his forefaids my c<^ 
iioMr? and affign^es /iNT and ra the Whole writs 
]^nd evidents of the faid lands, and wholq cUufes 
therein contained, with all that has foUowed or 
is. competent to fqllpw tl^reupon : jiNp I here- 
by RSNOUNCS and%r eter fin^ply i>/f CH^jtcs 
tijie feu duty of L« per annun>f payable tq 
ine o)it of thQ lands hereby conveyed, together 
yrith the whole fervices, preftatipns, and ^afualr 
ties fpecified in th^ reddendos of thp chaiters,pf 
arifing from (he 'nature of the. rights and titl«^ 
under which the faid Unds have been held of 
pie and my forefaids, by the faid B. and his pre-: 
deceflprs, and that for all years and terms by? 
gone and to coit^s^ surrogjtii^g and sussn-^ 
%uriNQ him and his foiefaids in my full right 
and place of thp premifes for ever ; wmich as-: 
fiiGNArioif and difcharge aboyewritten, \ bind 
and OBiiGB myfelf and my foreiaids to . Mr ar- 
rant as follows, viz. the ailignation to the 
writs and eyidents at all hands and againd all 
deadly, and the difcharge from our own fads 
and defsds only; And further^ I obligm me and 
fny forefaids to frbb and rjehefb the faid 
of all duties and cafualties payable from the faid 
% lands to onr immediate lawful fuperior ^ therein 

^t and preceding the term of ,. which is 

hereby declared to be the term of the f^ por« 
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chafer's entry to the faid lands, A^ ir.»iSpri)fr^at 
prpportioa of the publjc and parpchinl. bme4ens 
ps^yaUe at the faid term by me as rup^rioir)fQi!e^ 
faid, furth of th?ff, lands j 4^(^:1 have hireilfkli 
/>£ z jri?j2ij£i>^ I7JP .to the faid B. the title deeditio^ 
ihe faid lands, coj^^rtj^ .tOc.inveotQry. thifrodE 
figned by noie of this date; as reliatiye. heritor 
^iVX) IfomsNT to the jjjy?/jsrii*r/cw,;hcrerf 
in the books, of QounQJl and. Se^n^ orj.otheo 
jujiges books^ competejijt, ;th«Mia tjo* mjHsw ,'i69l} 
pfefciryatipn> fifid that ,all.]^e«ii!tii>n .o^e^t^ 
may pafs hereon in form as effeirs ; asyil |te 
^hat purpofe constitute 

that th/e fiwd. B».ft»ti his forefiidij-may bie ukffift 
in the fai^ }a&4s, lo.be ^old^no^my faid-;6^fMsii^ 
ors-ther^pf l?j c^ix^imation, I:h^reby pjRsmfiMni 
REHIRE you ' jpinUy ^^^ fevemyy )mf. 

bailies hi ttv^t part, liereby fpei:iaUy QonftttMtt^ 
that, on fight hereof, ye pafs to the grounds^df 
the faid lands, AN^iy there gike and jOEtirsR 
tp the faid B., pr to his forefaids, heritable;fTi^^# 
and SJSiNEf adu^l, real, and corporal poflefltoit 
oi Aj,L and whole the lands and others abofe^ 
mcntipned, lying and defcribed in manner ^ikh 
Hud, AND THAT by delivery to the faid B« or hiii 
forefaids, or his or their certain attorney; or atr 
4omeys, in his or their namcSi bearcn lieita^ 
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4f ebith m4 ftoae of the ground of the faid 
buufe> with other fymbols neceflary, to be not* 
laur of my immediate lawful fuperior of the faid 
ltti(jk^ ^y the fame tenure, and for payment and 
]l«fiuinun6e <lf the fame duties and (enrices that 
ilM ^yal^le by me and my foreiatds, and as 
findy as I held the fame myfelf, AtfD this on 
tm^ account ye leave undone ; tvmcn to do I 
oommit to you jointly and fevefally my 1^1 
l^owtr, by this my precept of famine dired* 
«Sl CO you for that e&d. In wttNj^is where* 

1 The difference betwisLt this and thecommoi^ 
A^JioGtion, <:onfifl:s in the changes -which take 
piiee in the obligation to infeft, in the claiife 
tf warrandice, in the aflignatkm to the rent^, 
apd \tfi the {Mrecept df fefine ; and thefe change$ 
attfe nect^anly from the fituation of the par^ 

iiM. 

- 4ti Ac^Dinpledng ^Ae vaflirs iitfe, he may enter 
fl^ ifce fefler 's fuperior, either by a charter of 
P^VMAt^n or by a charter of t:onftriiiation ; hist 
H-ht ««t«r8 by confirmation, lie muft take fefiAi 
OH *he pitcept in this difpoficion ; his dW Jn^ 
ilftment, on grounds which I have already -e^* 
I^iiiied, cannot be tronfirmed tt> the efFfetft of 
ittliSmg him ^old^Ms immediate "foperior ; but 
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ficfine being taken ob the precept in this oew 
diipoiition, that faftne may be confirmed, whidl 
will put him into the place of the feller » and 
make him hold diredly of the perfbn who tirat 
formerly his mediate fuperior. But brought 
thus into the place of the ielter, he becomes hii 
own fuperior ; fo that he holds the two eftatet 
by different titles ; and in order to confolidiate 
the property with the fuperiority, a refignatipff 
ad remanentiam by himfelf as vaiTal, to himfelf 
as fuperior, becomes neceflary. 

This refignation is of a very different nature 
from the refignation infavoretn^ on which the 
charter of refignation proceeds. The ref(gnat»oq 
iafavotMir is the form by which the yaflat pe« 
tucns the fee into the hand of the fuperior, But 
the purpofe of enabling him to renew the 0A9 
ginat right to a new fet of heirs, or to a piUv 
chafer. The refignation ad remanentiam is a to- 
tal extin^Hon of the vaflal's right, reftoring Che 
fee into the htnds of the fuperior, as his <yMi 
property, working off the etkdL of the balk 
right, and confoUdattag the eAate formeriy tHk 
the perfbti of the yafl&l. with the edate in 9ie 
periibn of the fuperior. 

Tbk £osak requiresi in the firft place, a war^ 
rant from the vafial, and i\ml is contained ia &e 
pMcwaitory pf rt figntti on ; under this wwradi 
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refignation mufl: be made, and ' an * inftrumoil 
takcii tin the adl of refignarion^ It is thfa in- 
Ibrument which completes the title t)f the Supe- 
rior, and on that Account it has been placed on 
the fame footing \vith the inftrument of fafine; 
aodrordered to be entered in the record within 
the fame time, and under the fame penalties. 
The forms which I am now to lay before you 
will explain all this. 



• r 



Procuratory of Rf/ignitibn dd Refkanentidm 

* • ' • 

. ;I, B.:, confidering that I (land veiled in thef 
property and fuperiority of the lands and others' 
aftetmentioned, on different titles ; and that I 
VH dfifirous of. uniting and coofolidatidg die 
property with the fuperiority in my perfon; 
dQ THEREFORE, hereby constitute and ordain 

. jointly and 
fcvprally, my procurators^ for me and in my 
^ame, to compear before me, my .heirs or fuc- 
ce0Or;» as immediate lawful fuperiors of the 
kndsand others herein defcribed, or before our 
ecminiifSioners in dur name having power ta 
receive refignadons thereof ad remanentiam^ at 
aayvtiiPie and plac^ lawful and convenient, aiid 
there,; purcily and iimply by fiaS" and baton^ a^ 
vfc:i*r:to Jf^figo, AS I by. th$fe. prefents. .*ir- 
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HGN and sxyRkENDEnJimpticiUr^ vpoirE^ ofer^ 
GiFE^ and DELIVER, jiLL and trnoLE (Here 
the lands are to be particularly defcribed), with 
all right, title and interefl: which I have ot 
can pretend to the property of the fame, in the 
HANDS of me the faid B. or of my foreiaids, 
as immediate lawful fuperiors of the fame, ad 
perpetuam remanentiam^ to the effect that the 
right of property of the forefaid lands and others 
which ftand in my perfoti may be united and 
confolidated with my right of fuperiority of the 
fame, and remain with me and my heirs and 
fucceflbrs in the faid fuperiority, abfolutely 
and irredeemably, in all time coming, acts^ 
INSTRUMENTS^ and DOCUMENTS in the pre- 
mifes, to alk and take, and generally every othe? 
thing to do as freely in all refpeds as I the 
faid B. could do myfelf, or which to the of- 
fice of procuratory in fuch cafes is known to 
pertain, promidng to ratify and confirm what«« 
ev^ my faid procurators fhall lawfully do ot 
caufe to be done in the premifes ; and I con* 
SENT to the REGISTRATION hereof in the books 
of Council and Seffion, or others competent, 
therein to remain for prefervatioUi and for that 
purpofe constitute my 

procurators, &c. In htitness itbereof^ &c. 
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Injlrumtnt of Rejignation ad Remanentlam foU 
lowing on the preceding Procuratory. 

In the name of God^ amen. Be it known 
TO ALL MSN, by this prcfcnt public inftru-^ 
itient, That^ upon the day of year», 

and of the reign of our fovereign Lord George 
the Third, by the Grace of God King of Great 
Britain, France, and Ireland, Defender of the 
Faith, the year, jn presence of me, notary 
public, and witnefles fubfcribing, compeared 
perfonally , as procurator for B., heri- 

table proprietor of the lands and others after- 
mentioned, fpecially conflituted by virtue of a 
procuratory of refignation ad remanentiam^ dat* 
ed , made and granted by the faid B< 

for refigning the faid lands and others after- 
mentioned, in favour of himfelf, his heirs and 
fucceflbrs in the fuperiority, and passed with us 
to the perTonal presence of the faid B., supe^ 
RiOR of the faid lands and others, and there 
the faid procurator, in name and behalf of the 
faid B., RESIGNED and surrendered Jimpli'^ 
citer, vPGAVEy ofergafe^ and delifered, all 
Sind fVHOLE (Here the lands are particularly 
dcfcribcd) j Together with all right, title, and 
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infereft which the faid B. had or any wife 
might have, claim, or pretend to the property 
of the faid lands and others, or to any part 
thereof, in thjs hands and in favour of the 
faid B.» immediate lawful fuperior of the fame 
ad perpetuam remanentianiy to the effect that 
the right of property of the faid lands Hand- 
ing in the perfon of the faid B. may be con- 
folidated with the right of fiiperiority of the 
the fame, and remain with the faid B., his heif^ 
and fucceflbrs in the faid fuperiority, abfolutely 
and irredeemably, in all time coming, by vir- 
tue of, and conform to, the foresaid procuta^ 

tory of refignation granted by the faid B. for 

» 

that effedl, and that My deliverance made by the 
faid procurator of ftafF and baton, as ufe.is, in 
the hands of the faid B«; who accepted the fame; 
WHEREUPON^ and upon all- and fiindty the pre- 
mifes, the faid attorney, ,as procurator forefaidy 
aiked and took inftrunients in tlie ha^s of me, 
notary public. These things Were fo done at 
, day, month, year of God; and. of the 
King'a reign rcfpecflively firft abovewritten, 

betwixt the hours of and , in pre^ 

^EN€E of and , witnefles to the pre* 

mifes fpecially called aiid required. 



3i6 Of the Purcha/ers Tttlei 

This iiiftrumeht is attefted by the long do^ 
quet of the notary* by his fubfcribing each 
page^ and by the fubfpriptions of the witnelles 
to each page ; and it muft be recorded within 
iixty days of its date in the regifter of faiines* 

2. Dtfpojition hy the Vajfal to bis Superior^ 

The obje£k of this right is to reftore to the 
fuperior the property which has been given out 
to the vaiTal ; and I have already (hown you that 
the way in which this is done is for the vaflal 
to refign the property in the hands of his fu- 
perior, ad remanentiam. The difpofition, there- 
fore, by the vaflal to his fuperior is in this 
form : 

I, B., heritable proprietor of the lands and 
others aftermentioned, in virtue rf a charter 
thereof, granted to me by A*, fuperior of the 
faid lands, and of a fafine following on the iiud 
charter, dated * , regiftered , in con^ 

stDERATiON of a certain fum paid to me by 
the faid A., as the price of the fubje<as hereby 
fold, whereof I grant the receipt, and difcharge 
him thereof for ever, have sold^ alien ateix^ 
and DISPONED^ as I hereby sell^ alienate^ 
and dispone;^ to and in favours of the faid A* 
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and his heirs and fucceilbrs in the fuperiority of 
the faid lands^heritablyand irredeemably ^^zz and 
nrHOiE (Herethelands are particularly defcribed), 
with all right, tide, intereft, claim of right, pro- 
perty and pofTeflion, petitory or pofleflbry, which 
I or my predeceflbrs or authors had, havei or any- 
wife can have, claim, or pretend thereto, in all 
time coming : And to the effe(Sl that my right of 
property of the faid lands may be confolidated 
with the faid A/s right of the fuperiority of 
the fame, I bind and oblige me, my heirs and 
fucceilbrs, to make due and lawful resigna^ 
riON of the fame in the hands of the faid A., as 
my immediate lawful fuperior thereof, ad per^ 
petuam remanentiam : And for that end I here- 
by MAKE and constitute 
jointly and feverally, my lawful and irrevocable 
procurators, for me and in my name, to com- 
pear before the faid A., my immediate lawful 
fuperior of the faid lands, or his commifEoners 
in his name, having power to receive refigna- 
tion ad remanentiam^ at any time and place law- 
ful ; and there purely and (imply by flaiF and 
baton, as ufe is, to resign and surrender^ 
as I do hereby resign and surrender Jim-' 
pliciter, upgite^ ofergife and delifer^ all 
and WHOLE the faid lands and others above men- 
tioned, lying and defcribed ia manner foreiaid, 
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togetlicr with all right, title 4nd intercfl, claim of 

right, property and pofieiiion, which I and my 

predecedTors and authors had, have, or any ways 

may have, claim, or pretend to the premiies, 
/iv THE HANDS of the faid A. or of his coniu* 

znifHoners in hid name, as in his own nands. 

and for his own behoof, ad perpetuam remanent 

tiatn, TO THE EFFECT that the right of property 

in the faid lands (landing in my perfon may be 

incorporated and confolidated with the right of 

fuperiority thereof in th? perfon of the faid A» 

and his heirs and fucceffors in the faid fuperi- 

priry, abfolutely and irredeemably, in all tim^ 

coming ; aqts^ inftruments, and documents in 

the premifTes, to alk and take, and generally 

every other thing, in the premifles to do which 

I could have done myfelf if perfonally prcfcnt, 

or which to the office of procuratory in fuch 

cafes is known to pertain, promising to rati- 

fy and confirm whatever my. faid procurators 

Ihall lawfully do or caufe to be done in the 

prcmifes ; which lands and others above dif- 

poned, with the pertinents thereof, and this pre- 

fent difpofition, I bind and obiige me and my 

forefaida to warjlant^ aflure, and defend ta 

the faid A* and- his abovewritten, in fo far as 

regarda the* property or dominium utile of the 

f^id eftj^te, 9^1 ^U b^nds, and againft 2^11 mortals. 
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jiND FVR TBBR , i hereby . , Mj/ke and cons ti^ 
TUTE the faid' A. and his forefaids my ceilion'* 
crs and affignecs in an1> to the writs and 
TITLES of the faid lands, with all that has of 
inay follow thereon, and also in and to the 
RENTS and DUTIES of the faid lands, due there* 
from fince the term of , which 

is hereby declared to be the term of his en- 
try to the property, of the faid lands, svr^ 
ROGATING and SUBSTITUTING him and his fore* 
faids in my full right and place of the premifes^ 
for ever ; which assignation I oblige me ta 
WARRANT^ in fo far as regards the titles to the' 
propeity, at all hands, and againft all deadly^ 
and in fo far as concerns the rents, from my 
own fa£l and deed only; j4nd I farther o^ 
BLiGE me and my forefaids to free and relieve 
the faid A. and his abovewritten from all feu 
duties, cefs, minifter's ftipend, and other publid 
and parochial burdens payable from the faid 
lands prior to the faid term of , the faid 

A. and his forefaids freeing and relieving me 
and my forefaids thereof in all time coming: 
And I have herewith delivered up to the 
faid A. the charter abovementioned, which I 
formerly received from him, with the fafine 
following thereon. jt4Np consent to the regis^ 
^T RAT ion hereof in the books of Council and 
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Seflion, or other judges books competent, therein 
to remain for prefervation, and that all necef-* 
fary execution may follow hereon in form at 
effeirs ; and to that e5e& I constitute 

my PROCURATORS^ &c. In witnefs 
whereof, &c. 

This right is completed by the inftrument of 
refignation ad rcnumentiam^ the form of which 
I need not repeat, and which is rendered effix^ 
tual by regidration within fixty days ftom its 
date. The effed of this refignation is not only 
to complete the fuperior*s right to the proper^ 
ty, but alfo to confolidate in his perfon the pro- 
perty and fuperiorty of the lands. 

3. Salt of Tcwds. 

In explaining thofe deeds by which teinds 
are conveyed, it is neceilary to remind you of 
the nature of chat fpecies of property. 

Teinds belonged to the church previous to 
the Reformation ; and the drawing of the teind, 
while it was the fource of infinite vexation to the 
landholder, rendered him exceedingly dependent 
on the churchmen. Upon the Reformation, 
* the church lands,. and even the teinds, were un- 
derflood to be the property of the Crown, and 
by the Crown the greater part of that property 

3 
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*was given but to thofe of chief influence in the 
country, who were termed Lords of Eredion, 
or Titulars, as having acquired a right or title to 
the benefice. 

,* Under thefe new proprietors the fame hard- 
ships were felt, which had been fo unwilling- 
\j fubmitted to under the domination of the 
church ; for, with the property of the clergy, 
the titulars claimed alfo the rights which they 
liad exercifed. The difcontents which this oc« 
cauoned, as well as the value of the property 
.which had been thus lavifhed by the Crown, 
induced Charles L to raife a redudion of thofe 
grants by which it had Ijeen given out ; and ^ 
that led the way to a general fubmiilion to his 
Majefty, by all parties having any intereft in the 
property of the church. 

Tlie decree arbitral which was pronounced 
by his Majedy in this fubmiflion, and which 
has been attended with the mod happy effects 
to the country, fixed, amongil a variety of o« 
ther matters (and it was afterwards ratified by 
the diOt 16331 c. 17.), That heritors ihould 
be at liberty to purfue the titulars for having 
their teinds valued, and for a warrant to par« 
chafe them at the rate of nine years purchafc 
money of the valued teind. duty* The decree 
'arbitral fixed alfo the extent of the wasr^dise 

R r 
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of the difpofition to be granted by the titulars^ 
but this point was afterwards (by the aft 1633, 
c. 19.), left to be fettled in the procefs of fale. 
The decree further provided for the cafe where 
the teinds were not in the hands of the titular, 
but were held in leafe, or by fome temporary 
right, and declared that, in thefe- cafes, the 
price fhould be ruled by the duration^ or ac- 
cording to the quality of the right. 

But, befides the right to the teinds veded in 
the titulars, and regulated by that decree arbi- 
tral, there is a right to teinds yefted in patrons^ 
which arofe in this manner: The a£l 1469, 
c. 39., took away from patrons the right of 
prefentation, and gave them, as" an indemnifi* 
cation, all the tithes of the parifli not formerly 
difpofed of. This adl was refcinded, alongft 
with the other a£ts paiTed during the i^urpa- 
tion. But the right was again ^ven to patrons 
by the a£t 1690, c. 23.^ which enacts, that the 
right to thofe teinds which had not been heri^ 
tably difponed fliould belong to patrons, ** with 
** the burden always of the minifter^s Aipend, 
** tacks and prorogations already granted of the 
^' faid lands, and of fuch augmentations of fti- 
^ pcnd, future prorogations and erections of 
*♦ new kirks as fhall be found juft and expe- 
** dient, providing the laid patrons^ gettiiig 
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** right to the teinds by virtue of this prefcnt 
*^ adl, and who had no right thereto before, 
** fhall be, likeas, they are hereby obliged, to 
** fell to each heritor the teinds ot his own 
** lands, at the rate of fix years purchafe, as 
** the fame Ihall be valued by a commiffion for 
*^ valuation of teinds.'* 

Thus the heritor is entitled to purchafe his 
teinds from the titular at nine, and from the 
patron, wheie he is not titular, at fix years pur- 
chafe. But there are certain teinds which form 
an exception to this, and which cannot be pur- 
chafed, as, i« Teinds which have been grant- 
ed to colleges or hofpitals, or mortified, or de- 
(lined for pious ufes. 2. Teinds which for- 
meriy belonged to bifhops, and thereafter to the 
Crown, by the abolition of Epifcopacy, fo long 
2S the faid lands ihall remain with the Crown 
undifpdfed of. 3. Teinds which have once come 
into the hands of the heritor, and who has af- 
terwards feued out the lands without the teinds; 

The rates of nine and fix years teind duty, 
at which thefe purchafes may be made, are much 
below the value of the teinds, were they not 
fubjedl to the burden of providing a ftipend to 
the minifter of the parifh, which is a burden 
inherent in teinds;' and accordingly, when a 

Rr 2 
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tranfadioh takes place with the perfon in right 
of the teinds, and he engages to warrant the 
purchafer againft all future augmentations and 
grounds of evi<Slion, an advanced price is paid 
by the purchafer. The fale of teinds may there- 
fore either be legal or voluntary. It may pro- 
ceed in terms of the above zQi% of parliament, 
which will regulate the price and the extent of 
the warrandice ; or it may be a voluntary fale, 
in which the price and warrandice are commen- 
furated to each other by the private agreement 
of the parties. I fhall firft lay before you the 
form of the legal, and then the form of the vo« 
luntary, fale. 

Preliminary Steps in a Legal Sale of T6ndu 

Where teinds have been previoufly valued, 
the adion brought againft the titular or patron 
will be for a fale merely ; but I fhall fuppofe 
that there has been no valuation , in which cafe 
there will be a fummons of valuation and fale 
of teinds raifed, citing thofe who have interefl: 
to appear before the Judges of the Court of 
Seflion, as Commiflioners for the plantation of 
kirks and valuation of teinds. The fummons 
will be in this form : 
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Summons nf Valuathn and Sak of ^elnds. 

George, by the grace of God, King of Great 
Britain^ France, and Ireland, Defender of the 
Faith, To meflengers 

at arms, cur fherifFs in that part, jointly and 
feverally fpecially conftituted, greeting : Whekb^ 
AS it is humbly meant and ihown to us by our 
LOFiTB A., heritable proprietor of the lands aqd 
others underwritten (Here defcribe the lands), 
in which lands the purfuer (lands duly infeft, in 
virtue of his fafines therein, dated , and regi- 
fiered , That, by feveral a£ts of parliament, 
and particularly by the 30th z& of the 2d fefllon 
of the id parliament of King William and 
Queen Mary, holden in anno 1690, commif^ 
iion is thereby given to the Lords and others of 
the commiflion thereby appointed for the plan* 
tation of kirks and valuation of teinds, to va* 
lue, and caufe to be valued, the teinds, parfon- 
age, and ^carage of whatever lands lying with- 
in this kingdom liable in payment of teinds, 
and to take order that every heritor have the 
leading and buying of his own teinds, conform 
to the rules laid down by the 1 9th a£t of 
the parliament 1633, and the other adls of 
parliament therein mentioned, and that each 
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heritor fhall be at liberty to purchafe his own 
teind from the titular or patron having dght 
thereto ; and that, by the 9th aft of the parlia- 
ment 1707, the Lords of Council and Seflion 
are empowered to judge in all afiairs and caufes 
which formerly belonged to the jurifdidion or 
cognizance of the conuniffioners formerly ap- 
pointed for the plantations of kirks and valuation 
of teinds^ and in particular to determine in the 
valuation and fale of teinds : That B. is titular 
or patrou of the parifh of , withip which 

parifh the faid lands lie ; that C. is minifter of 
the faid parilh ; and that the teinds of the l^nds 
and others forefaid are (till unvalued, in fo far 
as the purfucr knows; Therefore a faiujtio^ 
of the TEiNPSj both parfbnage and vicarage, of 
the faid lands^ with the pertinents thereof, lying 
as aforeiaid, ought and should be led and de* 
duced at the indance of the purfuef, againft the 
defenders after named, and the tutors and curators 
<^fuch of them as are minors, if they any have^ 
for their intereil, and a conftant and fixed year-* 
Jy duty ftiould be determined, by decree of our 
faid Lords, to be the jufl and true value c^ the 
teinds, parfonage and vicarage of the faid lands, 
and to be paid in place of the faid teinds ; Jivii 
the faid teinds being fo valued, our faid Lords 
OUGHT and should modify and determine the 
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price thereof, according to the refpeftive rights 
of the defenders, jiND fuch of them as hare 
right thereto ought and should be D£CERN£D 
and ORDAINED^ by decree fwefaid, upon pay- 
ment of fuch price, to dispone the faid teinds 
to the purfuer and his h^irs or affignees in the 
faid lands, heritably and irredeemably; and^ 
FOR THAT ENDf to grant difpofitions containing 
procuratories of refignation, precepts of fafine, 
claufes of warrandice, in fuch terms as the faid 
Lords Ihall determine, and all other neceflary writs 
for that purpofe, or otherwisBj in cafe th^.faid 
defenders fhall fail, or refufe fo to do, the teinds, 
parfonage and vicarage of th« faid lands ought 
and SHOULD be adjudged and decerned, by de- 
cree fbrefaid, to pertain To the purfuer and his 
forefaids, heritably and irredeemably, upon pay- 
ment or confignation of the price put thereon 
in manner forefaid : jInd it ought and should 
be further found and declared, That the pur^ 
fuer and his forefaids, on payment or configna-* 
lion of the faid price, have good and undoubt- 
ed right to. draw and coiled: the whole teinds, 
parfoivage arnl vicarage of the faid lands and 
pertinents belonging to him, conform to the 
faid a£l:s of parliament, and laws and daily prac- 
tice of Scotland in all points. Our will is 
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HERBFOR£, and we charge you^ that, on fight 
hereof, ye pafs, and in our name and authority 

SUMMON^ WAKN^ and CBJROB 

perfonally, or at their refpec^ 
tive dwelling places, if within Scotland, upon six 
DAYS warning, and, if furth thereof, by open 
proclamation at the market crofs of Edinbur^, 
and pier, and fhore of Leith, on sixrr days 
warning, and the tutors and curators of fuch 
of them as are minors, if they any have, for their 
intereds, and all others having or pretending to 
have intereft in the faid matter, by open pro* 
clamation at the market crofs of and 

other places needful, ro compear before the faid 
Lords of Council and Seffion, Gommiffioners 
appointed for plantation of kirks and valuation 
of teinds, at Edinburgh, or where they fhall 
happen to be for the time, the day of 

next, in the hour of caufe, with con- 
tinuation of days, 7b answer at the inftance of 
the purfuer in the matter libelled ; that is to 
SAT J the defenders to hear and fee a valuation 
of the faid teinds led and deduced, and , a con-> 
llant yearly duty in place thereof fixed and de* 
termined, and^ being fo valued, to hear and fee 
themfelves decerned to denude of and convey 
the faid teinds to the purfuer in manner before 
fpecified, in all pointS| o& elfe to allege a rea« 
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fonable catrfe en the contrary, with certification 
as efieirs. According to jusRicSy as ye will 
anfwer to us thereupon } fFHiCH to do we com- 
mit to you jointly and feverally our full power, 
by thefc our. letters, delivering them by you 
duly executedi and indorfed again to the bearer. 
Given under our fignet at Edinburgh, the 
day of , sand of our reign the thirty*^ 

feventh year^ 1 797. 

This fummons paiTes under the fignet, but 
this and all other fummonfes before fhe Com-» 
miflion of teinds, is^ by the adt 1707, c. 9., 
ordered to be raifed and fubfcj-ibed by the Lord 
Regider and his deputies, though ' in pfaftice 
they are figned by the clerk to the Commiffion* 
of Teinds and his deputies, and by them they 
are given out blank, that is, without having 
the libel or narrative filled up; and it Teems to 
be on this account that the conclufions of the 
fummK)n6 are repeated in general terms in the 
wiUt In this ftate. that is, flill unfilled up, the' 
fummdns, which has been figned bythe teind 
clerk qhd fignet ed, is executed againil the titu- 
lar and' minider of the pariih within which the 
lands lie, and, when there is a vacancy in the 
parifh, againft the moderator of the prtefbytery, 
jn place of the miiiifter of the pariih* Where 
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the titular is not patron, the fuauabM i$ «lAi 
executed againft the patron of the pari^^ tod^ 
where the teinds have been let In lealbp agaillft 
the tackfhian. Before calling the fuamons ii| 
Court, the libel is priipared by the agent foe 
the purfuer, and is filled up according to the 
form which I hate given. 

The purfuer iq this a£Uon, as he fouxids on 
his titles to the land, ought regularly to prbduce 
them, and were the defenders to infill on it, the 
a^on could lK>t proceed until they y^es^ pfo^: 
duced ; but in practice no fuch demand ii taads^ 
nor are the titles always produced. When Ae 
caufe comes into Court, the purfuer?! lawyer 
flatus the nature of the adioiii th|it it is a ^r^^ 
oefs of valuation and fid? of lapds ; and hk 
craves that a proof in^y be allowed of the an^. 
nual value pf the lands. The Lords ^ ijdow a 
proof pr^ut de jurc^ of the juft worth and 
conllant yearly value of the land^ libelled^ in 
flock and teind, parfonage and vicari^^ jotm-^ 
^' ly and feparately, with the ufMal deduilioilft t 
allow the defenders a cory'uftd pfoba^iiHit and 
grant commiffion," &c» for taking the |mkrf; 
When the t>fiicers of (Ute for the Grown 
are parties^ their lawyer craves leaVe to g^ve ia 
interrogatories to be put to the purfuer's Vit- 
nefles, and to have the fame iliferted in the ad 
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and cdfhmiffion, which is accordingly allowed 
by the Intetlocutor granting the proof. 

This proof is ufiially led iii the country; zxA 
it is the duty of the man of bufinefs in Edin** 
burgh to give fuch diredions as may ehfure full 
information on all the necellary objeds of in^ 
jquiry. With this view, there are certain points 
{>ropcr to be attended to : 

!• Whether any part bf the lands are in the 
natural pofleffion of the proprietor ? and if fb^ 
that part will ht diftinguifhed firom what has 
been fet in leafe. k 

a. With regard to lands in the natural P<>^-^ 

feffion of the proprietor, to bring evidence of 

what would be a juift yearly rent of fuch lands 

, on a ninetten years leafe, without any graflum 

br other confideradoh paid to the proprietor. 

3^ With regard to the lands let in leafe, to af-* 
certain the rent paid by the tenants, diflinguifh* 
ing^ the money and vi£kual rent from the kains 
|md cafiialties, and mentioning the value of each 
of thefe, according to the rate of the country ; 
fpecifying the commencement and endurance o£ 
the leafe, the obligations on either party, and, 
where grafliims have been paid, the precife a- 
tnount of them ; or if none have been paid, it 
fhould be fo ftated. 

Sssj 
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4. For the purpofe of pointing out the ar- 
ticles of deduction from the rent of the lands, k 
fhould be inquired, i . Whether the expence of 
fupporting the houfes on the farm is to be borne 
folely by the landlord ? Whether there are more 
houfes than are fufficient for the ufe of the 
farm, and what is the annual value of fvch 
as are not required for the farm ? Whether 
any rent is drawn from cot houfes, from a 
fmithy, or from a changehoufd i 2. Whether 
any of the rents arife from orchards^ from 
woods, from mofs rights, from the fale of 
peat$| from mills ; and in the cafe of mills, there 
will be a diftin£tion betwixt that part of the 
rent arifmg from the mill laiid and that arifing 
from the mill itfelf, whether it be a com mill, 
a wauk mill, or any other fpecies of machinery ? 
3. Whether any part of the rent of the eftate 
arifes from the ereftion of any manufa£fcurey as 
from a bleachHeld, a print 6eld, or a potteJry ? or 
whether it arifes from a tifhing, or from a ferry 
boat, or from a quarry, or a coal or marl pit, or 
from mines ? 4. What improvements have been 
made on the eftate, by draining, by embank- 
ments, by enclofures; and the expence befiowed 
on thefe improvements ihould be afcertained by 
the production of accounts, and the evidence of 
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the workmen employed in making them* The 
time at which thefe improvements were made^. 
as well as the rent of the ground previous there* 
to, ought alfo to be afcertained. On this head, 
another obje& of inquiry is. Whether any Ume 
or marl is delivered by the landlord to the te- 
nant, with^the value of it. If any part of the 
eftate have been fet in flieelboW) the value of the 
ftpck ought to be proved. 
.^ Thefe points ought to be in the view of the 
perfon employed to lead the proof ; he ought 
to have an Accurate rental made up, containing 
the names of the farms, the tenants, and every 
fpecies of rent, 8cc. He ought to learn the fi- 
tuation of the land in queflion, in r^ard to all 
thpfe points which I have put down ; and bar- 
ing acquired the neceflary information, he will 
frame fuch queftions to be put to the witnefTea 
as may bring out fully the evidence on which 
the Court will proceed in valuing the teinds. 

In leading this prqof, another point to be at- 
tended to is the feparating the value of the lands 
lying in one parifh from the value of the lands 
lying in another parifh ; and the 'queftions ought 
to be fo conceived as to bring out clearly this 
diftindion, wherever the eftate is fituated in 
more than one parifh, and where the farm lies 
in two parifhesi and pays a cumulo rent* 
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This proof Mag led and jrq[>orted) die toMt 
is eircumdueedy and a prapaa«d Aate ift iftade iq^ 
foy the teind clerk. Alongft with the ftate, a 
£:heme U prdpared, wldcb giree in figuim th« 
irefult of the [Mroof, (h4#lc)g the aannd amoimt 
of tihe reht, with the artidea of dedudion^ tott^ 
fiftiftg of thgie fonu arifing frotii the late in* 
protemtnts on the ^ate^ or of thofe articleB 
which are not tdndable. Ill diis fijheme jtne 
pradicct is, whtfe there tiare been-gcsagums 
g^ven on enteripg into the leafe, ^ add to thu 
irent about %\, or rath^ I ihonld fiiy, 81. 59. 
^-^^^ per cent of the graflum, if the leafe be 
for 19 yews; and more or lefs, aeeoiding as the 
term of endurance happens to be fhorter &t 
longer. Thus, for a ieafe of ^t^ti years» thi 
annual proportion of graflum Will be 17I. 5S» 
^JJLd. per cent., and for a leafe of diree times 
19 years, it will be 5I 6s. 7rr^* V^t cent c^ the 
graffiim ; and when there are dedudion^, the 
articles of deduction appearing in the j^oof (as 
for mill rent, &c.), form 'one branch, a. There 
is a deduction made from the rent, of 74. p^ 
cent, of the expence laid out on the improve- 
ments which have been made on the eftate 
within the laft feven years. 5. When there is 
lime or marl fumiihed by the landlwd to the 
tenants, that muft fo far dimimfh the rept ; and 



tiMrefere ft ikdu^ton Witt be mide on that m^ 
count, according to circumftances. And^ hfify%' 
where a feha hat beeA let in ftedbcw^ ^ dedUc« 
tMK^ of 15 per ictat. pf the Ta}ue of the flock 
' will be taeiade ikom the rent, oil account of the 
ftodc. llielb dedildions being ifii^e, the fifth 
part of th9 remainder |A taken for teind^ and thi$' 
is foUad and dedartd hj the Court to he the- 
ttinds, fkarfon^ge and iri^rage ^ the landi. 
This decree yaluing the kinds is then eietrad^' 
ed^ as if the atStioi) h^d bef n for the fple ptir** 
pofe of valuing the teindcu The next (U^ is to 
d^U the fummdns of pew (for it ((iontiiined the 
two coadufioiis of talUfition tod of fal0« ^emly 
to fare the ei&pence of a fecond ftimmons, and 
pf again citing the parties). Alcmgft ^ith the 
fummons is produced the eictr^dlfid decree of 
valiiationi a certificate of die proportion of £U« 
pei|d payable td the tniuifter (giren either hj 
^ minifler pt \xj the teind dtxk)^ and a fcheme 
pf the price prepared by the teind clerk. This 
icheme proceeds oh the valuation fixed hj the 
extra&ed decree ; from this if deduded the a-**. 
mount cf the ftipend payable to the minifter« 
with 6 per c^nt« of the free teind for the King's 
annuity, and the price b Urndk, at fix or niile 
yetts purohnfe ef the balance, as the defimdcr't 
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fight to the teiadu {hall happen to be» as ti- 
tular or as patron only. 

In this adion there can be no oppofition ; for 
the teinds being vahied, every thing follows of 
courfe, and the Court ^* ordain the purfuer to 
^^ make payment to die titular (or to the pa- 
'^ tron), or to fuch of the defenders as haw 
*^ beft right thereto, of the price, with the law*^ 
^' ful intereft thereof from a certain term, and 
'^ in time coming, uotil the defender fhall de- 
'• liver to the purfuer a fufficient and. valid he- 
*^ ritable right to the teinds, parfonage, and vir 
^' carage of the faid lands, and that in lieu of 
^' the valued teind aforefaid j^ and declare the 
*^ purfuer to have right to his teinds for fuch a 
** crop, and in all time to come.'* 

There are (till ibme things HtufX it may be . 
proper for me to mention, in regard to the var 
luation and fale of teinds. Thus, i. Where 
there has been a recent judicial iale of lands, 
' the proof led in that adlipn will be admitted in 
the procefs of valuation as evidence of the va- 
lue of the rent ; and therefore, when the caufe 
is called, the purfuer's counfel, in place of <xav- 
ihg a new proof, will move the Court to re- 
ceive the proof led in the judicial fale, and to 
remit to a Lord Ordinary to prepare the caufe. 
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6. When tcinds are drawn by the titular, a 
thing that is not now common, it, is the real 
value of the drawn teiad one year with ano- 
ther, deducing one fifth for the King's eafc, 
that is hield to be the annual value of the teind; 
and this value is aicertained in the procefs of 
valuation, and the fifth part there dedufl;ed: ♦ 
But, as a proof of the real value of drawn teind 
is a matter of great diflSiculty, the other mode of 
procedure will commonly be reforted to. 3, By 
the adls 1693, ^* ^7'» ^^^ ^641, c* ao., the 
liJe ought to be purfued within two years of 
the valuation ; yet, in pradice, thefe ftatutes 
have been overlooked, and fales take place on 
valuations of a much Q^der date, as was found 
in a late cafe. 

It may happen that a proprietor is poflTeffed 
of a fub- valuation of his teinds, and it will then 
be his objc6l to obtain an approbation of that 
fubvaluation, as it fixes the value of his teinds 
at a much lower rate than that at which they 
would now be valued. This approbation (in 
the fame way with the adlion of valuation) 
may be included in the fame fummons with 
the z&xon of fale, in this form : 



T t 



338 Of tb€ Punba/h't Tttlt. 



Sammons tf Approbathon. mid Salt, 

That he is hecitable proprietor of all and whole 
(Here defcribe the lands)| and ftands. duly kv- 
feft and feifed therein, in terms of aa inftru^ 
vutnt of fafine thereof in his favour^ dated 
and recorded Tbat^ by the 30th a6l c£ 

the parliament i ^90, power was given to ihe 
Lords^ and others of the Commifiion thereby 
appointed for plantations of kirks and valuatkin 
of teindsy to value and caufe to be valued the 
teinds, parfon^ge and vicarage, great and fmall, 
of whatfoever lands within the kingdom liaUe 
in payment of teinds, and to approve or dif-* 
a][^rove of fubvaliiations, and to take all other 
cpurfes for fettling^ valuing, and felling of teinds, 
conform to the rules laid down in the 19th aQ 
of the patliament 1633, and ttie other afts of 
parliament therein mentioned, like as by the 
9th a£l of the parliament of Scotland holden in 
the 1707, the Lords of our G>uncil~and Seflion 
were empowered, authorifed, and appointed to 
judge, cognofce, and determine in all actions 
and caufes which were formerly referred and 
did appertain to the jurifdiftion and cognizance 
of the Commiflioners for plantation of kirks 
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and valuation of teinds, as fully and freely as 
our faid Lords do or may do in other civil 
caufes, agreeably to the rules laid down, and 
the powers granted by the feveral adls of par- 
liament therein recited. JInd true it js^ That 
the fubcommiflioners appointed for valuing 
the ftoek and teind of the lands within the 
preftytery of , by their report, of date 

, FOUND and declared (Here the 
terms of the report, in fo far as they regard the 
purfuer^s lands, will be taken in), as the prin- 
cipal report of the fubcommiflioners, in the 
cuftody of the clerk of the high commiflion, 
win teftify : Therefore^ the report of the fub- 
commiflioners above recited ought and should 

be RATIFIED^ AFPROFED^ and ALLOfTED by OUt 

faid Lords, in fo far as concerns the vaUiation 
of the purfuer*s lands above fpecified, and their 
decree and authority interponed thereto j and^ 
in terms thereof, it ought and should be found 
and declared^ that the (lock and teinds of the 
purfuer*s faid lands fliall be now, and in all 
time coming, the particular quantities of vi<9:ual 
and films of money contained in the faid re- 
port, viz- the rent, ftock, and teind of the lands 
of A. L. , the fifth part whereof being 

L. , OUGHT and should be found and 

DECLARED to be the teind, parfonage and vi- 
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carage of the fame (and fo of the other laiids iq 
the report, if more than one) ; and the faid 
teinds being fo valued, our faid Lords ought 
and SHOULD modify and determine the price 
thereof, according to the refpedlive rights of 
the faid defenders, and fuch of them as have 
right thereto ought and should be decerned 
and ORDAINED^ by decree forefaid, upon pay-r 
ment of fuch price, to dispone the ^faid teinds 
to the purfuer and his heirs and afiignees, heri-r 
tably and irredeemably ; and, for that end, to 
grant difpofitions containing procun^tories of re- 
fignation, precept of fafine, claufes of warrandice, 
iniuch terms aa the faid Lords fhall determine, 
and all other neceflary writs for that purpofe ; oii 
otherwise^ in cafe the faid defenders f^l or re^ 
fufe fo to do, the teinds, parfonage and vicarag? 
of the faid lands ought and should be adjudg- 
MD and DECERNED f by decree forefaid, to pertaiu 
and belong to the purfuer and his forefaids, he- 
ritably and irredeemably, upon payment or cour 
fignation of the price put upon them as aforer 
faid ; and it ought 2in& should be found and 
DECLARED^ that the purfuer and his heirs or 
affignees, upon payment or confignation of the 
price fo to be determined, have good and un- 
doubted right to the whole teinds, both parfp- 
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Bage 9nd: vicarage of the faid Unds and pertU 
nents belonging to him, conform to the fore-» 
Had ads of parlis^ment ^ laws and daily pradice 
of Scotland, i^fed and obferved in the like caf^s 
in all points. Our will is hersfor£, &c. 

• * ^ 

The perfons to be called in this adion are 
the fame as in the adipn of valuation and fal^ 
of teinds. 

In this procefs the fubvaluation will h6 given 
out with the fummons, or will be referred to in 
the clerk s hands, if it lie there, in cafe any ap- 
pearance h^s been marked by the defenders ; 
and the only defence that can*defeat the adion 
will be founded on the derelidipn of the fubva-r 
luation by a contrary ufe of payment of teind. 
But, where there is no fuch objedion, the mere 
filence of the purfuer or his authors will afForc) 
no defence, and the Court will *• ratify, allow, 
•* and approve of the report libelled on, in fq 
*' far as concerns' the lands libelled." Thefub- 
fequent procedure in extrading this decree of 
valuation, and in obtaining the decree of fale, 
will correfpohd with the proceedings which have 
been already explained. 

It is in conformity with the decree of the 
commiffion of teinds that the legal right to 
feinds is granted ; and I now lay |)$fore you 
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the form of a difpofition of tetnds proceeding 
upon fuch a decree* 

Difpofitiott of Tcifidx in Obedience to a Decree ♦. 

We John Marquis of Twcccjdale, Charles Earl 
of Selkrig, William ' Earl of Aberdeen^ Joha 
Earl of Ruglen, Sir James Hamilton of Rofe-f 
hall, Mr. James Graham of Airth, 6cc. and Joba 
Hamilton* writer tQ the iigneti commissioners 
appointed by James Ouke of Hamilton and 
Brandon^ titular of the teinds after dii^ 
poned, for felling the teinds, parfonage aa4, 
vicar^e, belonging to him within the iheri& 
dom^ of Lanark, Linlithgow, and Stirling, and 
to grant and fubfcribe all manner of di^ofitions 
and other conveyances of the faid teinds, heri* 
tably and irredeemably, as by law is direded, 
any three of us being declared to be a quonim, 
conform to the commiffion granted to us, of 
date the firft day of. December 1733, regiftered 
in the books of Council and SefOon the third 
day of the faid month, Considering that 
B. upon the day of , obtained a decree 
of VALUATION^ at his inflance, before the Lords 

* I have given thiS| although not the fimple form, as it will 
fufficiently explain the ordinary ftyle of this deed, as well as the. 
pcculiaritits that are to be found in it. 
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of Council and SeiEon, Commiffioners appoint- 
ed for plantation of kirks and valuation of teinds, 
againft the faid James Duke of Hamilton and 
Brandon, Mr. Thomas Linnin^, and Mr. Tho- 
me^ Whany, minifters of the gofpel at Lefma- 
hago, RjiTiFTiNQ and afprofing of the fub- 
3^1uatioa of the parfonage temds of the lands 
of , and interpofing their authority 

thereto^ converting the [nice of the vidual at 
xhm boU^ and; a( that conver(ion, finding and 
DEGLARiNO the jud woTth and conftant yearly 
avail of the parfonage teinds of the faid B.'s 
lands of F. to be L. ; and finding and 

DECLARING the juft worth and conftant yeariy 
avail of the (lock and teind, parfonage and vica- 
rage, of the faid &/s lands of G. to be in all time 
coming, L. , the fifth part whereof, be- 

ing L. 9 was hereby declared to be the 

teinds, parfonage and^ vicarage, of the faid lands, 
AS the faid decree of valuation more fully bears ; 
AND THAT thc faid B,, on the day of 

, obtained a decree of sale of 
the faid teinds before the faid Lords, as Com- 
mifiioners forefaid, againft the faid James Duke 
of Hamilton and Brandon, decerning and 
ORDAINING ihe faid Duke to denude himfelf, his 
heirs and fucceiFors, of all right, title or intereft 
he had, or any wife could claim or pretend, to 
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the teinds, parfonage and vicarage, of the faid 
B.'s lands of F. and G., lying in manner men- 
tioned in the faid decree of valuation, and that 
in favours of the faid B., his heirs and affig*- 
nees whomfoever, heritably and irredeemably, 
for nine years purchafe, and to grant and de- 
liver to the faid B. and his forefaids fuch valid 
and fufficient rights of the faid teinds as bed: 
might ftand with the law of Scotland j and dj?- 
CLARiNG the faid B. to have good and undoubt* 
ed right to the teinds, parfonage and vicarage 
of the faid lands, and his entry thereto to be, in 
virtue of the faid decree of fale, and of the 
rights and fecurities to be made to him, ioc 
crop and year 1735, and fo forth yearly there* 
after in all time coming j decerning 2^nd or- 
DAiNiNGy on the other hand, the faid B., on 
receiving the faid rights, to make payment to 
the faid noble Duke of the fum of L. , as 

being nine years purchafe of the teinds, par- 
fonage and vicarage, of the faid lands, after dd- 
duftion of the ftipend prefently payable to the 
minifter, and of his Majefty's annuity. And 
NOW, 5^j?/iVG that the faid'B. has made pay- 
ment to me the faid John Hamilton, in name 
of the faid ^ames Duke of Hamilton ind Bran* . 
don,, of the fum of L. as nine years pur- 
chafe moaey of L. , being four-fifths of 

4 . 
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the raiued temd duty ibove mcationcd, de- 
ducing therefrom fix per ceiit. as his,Majcfty'*3 
annuity ; as aifo the fum of L. * ; being 

twenty years purchafe of the rfemaining .fifth 
part of the annual valued teind duty,^ after de- 
du£tion, as fiiid is, extending both thefe films fa 
received to the fum of L. , as the price of 
the teinds, parfbnage. and vicarage of the haill 
lands above written, whereof I the faid John 
Hamilton grant the receipt, and of which we 
difcharge the faid B. and his forefaids : There- 
FpjtSy and in obedience to the hid decree of 
lale, fFS have sOimnd disponed^ as we do by 
thefe prefents, in virtue of &e powers given us 
in manner forefaid^ sell^ jlie^t^te and ms^-. 
PONE from the faid Duke, his heirs and fuQcef* 
fors whatibmever, to and in favours of the faid 
Bm his heirs and fucceflbrs in the faid lands, or 
his affignees whomfoever, heritably and irre« 
deemaUy, with and under the burdens after 
mentioned) jfii and whole the teivps^ parfour 
age and vicarage of all and whole the faid B* 
his . lands and eftate of F. ; as also^ of all and 
whole the lands of G., lying within the pariih 
of Lefmahago and ^lerifiHom of Lanark ; to^ 
gether with all right, title, intereft, claim pf 
right, property and poffeffion, petitory or pofr 
fefljory* which I the faid Duke, and hip ai^tl^oi^ 

Uu 



\ 
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had, hUy or cin any way claim Or {naetend to 
the teinds, parfonage and Ticaragd of the ikiA 
lands, in all time coining, r/rir the buhdbn 
ALWAYS oi all future AucMMNTArioirs to fatt 
impofed on the teinds of the faid parifb, after 
the frei^ teinds of the faid parilh are fully tx^ 
handed, in manner after hientibned, in propor-* 
tion with the faid Duke, and the other heritordl 
of the iaid parifh who have acquired herkahle 
rights to theit teinds, as accords of law { ana 
ALSO^ with the burden of his MAyJssrr^s a)^^ 
iiuirr : li^ nrsiCH teinds^ parfonage and ^^ 
carage of the lands above mentioned, W£ Bi»H 
and OBLJGB the faid James Duke of Hamihoh 
and Brandon, his heirs and i\icc€(Ibrs wfaomfcH 
ever, duly to infest and sEiSB the faid B. and 
his forefaids upon their own proper charges and 
e:!tpences, and that by double inft^ments and 
two manners of holding ; the one thereof to be 
holden of the faid James Dnke of Hamilton and 
Brandon » and his fc^efaids, in free bleach, for 
the yearly payment of one penny Scots on the 
^ound of the faid lands, at the term of Whic^ 
funday yearly, in name of blench farm, if tlus 
fame ihall be afked, and relieving him and hia 
forefaids of the duties and fervices payaUe there* 
for to his fuperiors, and the other of the iai^ 
infeftments to be holden from the faid Duke and 



liit fbitfaids of bi$ immedbte lawful fupeiiora 
therfiofy m the fame m«niier, apd as freely in all 
refp^a a$ the faid Pake held, or might hav^ 
iield the fame ; ^i^/> rv^T either by reiigna* 
tion cr con6rmation, or both, the one without 
§>rei»diQe to the other ; 4np for completing th^ 
&id infeftmem; by RSSiQN4TJ0i^, we do by theff 
l^rdTentd, a$ commiSlQqefs foref^ud, nomi:^jt4 
and ^BFomr , jointly an4 

fevertUy, to be th« lawful and irreyocable pror 
curators of the (aid Duke, with powers to then^ 
to compear before bi9 immediate lawful fuperi- 
brs of the faid teindsi or their commiffioners ]^ 
their names, having power to receive refigijar 
tiohs, and thereupon to grant new infeftments ; 
^AND TBEKB^ with all reverence and humility, 
purely and (imply by (U^ and baton, as ufe ji^t 
to z£siGN and fimt^asNOMit^ as yrt by thefe pre?* 
fents, 9S commiflioners fwef^id) and with an4 
under the burdens before and after mentioned, 

KJSSIGNf SURRENliBJBL^ UPGIKB^- OFBRGIFS^ au^ 

DSUFSMf JLi and mHQLB the t^inds, parfonage 
and vicarage, of all and whole the faid B. his 
faid lands of F* and G^, all lying within the pa- 
xifh' of Lefmahago and (heriifdom of Lanark^ 
wrirk all right, title, intereft, claim of right, pro- 
perty and pofTcffion, petitory or poffeifpry, 

Uu 2 
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vAAzh the faid Duke has^ had; or' any^ wtyt 
might have, claim, dr pretend to the faid teinds; 
parfonage and vicarage in time coming', wim 
the BURDEN ALWATS of all futufc augmtotations 
to be impofed on the teind^ of the faid pialiih^ 
after the prefent free teinds of the faid parifh 
arefiilly exhaufted, in manner after mentioned^ 
In proportion with the faid Duke, and the otho* 
heritors in the faid parilh, having heritable fighta 
to their teindd, as accords of iaw ; as .^50 with 
the burden of his 'Majetly's annuity, lurHE 
HANDS of the immediate lawful fupetiotis of the 
fiiid Duke, or of their commiflioner» forefaid, 
IN FA FOURS and for new. infeftmentB of the 
fame, to be granted to the iaid B. and his fore- 
^ids, heritably and irredeemably, as faid is; 
Bt;'r always fnrk and vnj>jsr the burdens above 
mentioned, and no other ways, ^acts,- iaftra-* 
ments and documents in the premifes^ to a(k 
and take, and generally every other thing^ to do 
in the premifes which the. faid Duke could have 
done if perfonatly prefent, or whic4i to the office 
of procuratory in fuch cs^es is known ta belongs 
RATiFTiNG hereby and- con filming wiaatever 
the faid Duke's procurators (hall lawfully do or 
■fcaufe to be done in the premifes: jiND.FUR^ 
tHERy we hereby make and constitute the 
faid B« and his ferefaids the faid Duke's lawful 
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cESfSiONEKS and assignees^ in and to the 
teinds, parfonage and vtcan^e of the lands a* 
bovs mendoned^ and that for crop and year of 
God 1735, and in all time thereafter, wiruxht 
exprefs evedbn always of all future auginenta«* 
tions to be impofed on the teinds of the iaid 
pariih, after the prefent free teinds in the paii(h 
aoreftlUy exhaufted, in manner after mentioned^ 
in. proportion with the faid Duke and the othar 
heritors in the faid pari(h, having heritable right 
to the teinds, as accords of law ; and also witih 
the BURDEN of his Majefly's annuity; as also in 
and ro thtfFRjTS and title deeds o£ the laid 
teinds, coiKeived in favour of the Md Duke and 
his foreiaids, surrogating, and substituting 
the faid B. and his foreiaids in the Duke's fuli 
right and place of.the premifes, with full power 
to him or them to uplift and receive the teinds, 
parfonage and; vicarage above difponed, and ge<* 
vnerally every other thing anent the premiies to 
do as freely in all refpedts as the faid. Duke 
frould have done before the granting hereof : 
Which dis^fosition and assignation above 
.written,, we bind atnd oblige the (aid James 
.Duke of Hamilton and Brandon, and his heirs, 
executors and fuccefibrs whatfoevcr, to fFARr 
RANT to be good, valid, and fufficient to the iaid 
^B« -and his .forefaids, in manner folio whdg. 
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yh. die Aid ffpofidoa and the affigaatton t5 
vritt, at all ban49 and againft ali deadly, in lb 
far aa can be extended to the iaid fum of 
L. , and no £uther ; AUn die faid jtfsiQNJ'- 
rtoir to the teind dutEos, from the iaid Dnke^ 
h£ts and deeds done or to he done in prejudice 
ihjBnpf : But iv mmmmct the faid B. has madf 
^7»snt of the price of one fifth of h(s teinds 
iriMxw ffiendoned, at die rate of twenty years 
ptHTohale, TBEZEmttJS we iiMTD and gmlioe 
tihe ftid James Duke of Hamikan »nd BrandoBy 
Yiur eoofHt^ent, and ^is foreiaids, Co frbMj MMr 
xi£9^j am} WARRANT the faid R, and the teinds 
isdioiiia ^fpcined, againft all future augmentatiosa 
and locality of (Upend 6ut of the iaid teinds, xvoir 
til all the teinds that are now free teinds in the 
iaid pariih of Lefmahago, in the h^nds of the 
faid Duke, as titular, at the date hereof, be firft 
othanfted \ avu for that efie£t, in cafe the iai^ 
Dtdce ihall hereafter difpone the* teinds that are 
now free teinds to the reipeCfcive heritors of the 
iands, or any of them, to fubjed; fuch teinds by 
proper cianles and pxovifions to the burden of 
fuch ftrture augmsntations or localities, fb that 
no part of fugh burdens (hatl come upon the 
tekids of the faid B; above difponed, until the 
tmhds now free at the date hereof be firil ex^ 
J^uifted, as faid is: j4nd wsejlmas the rights 



^d title dtfeds of the Md temds eostfim fubjbd^ 
<si grdi!6er Tahie^ si\d are not to be delivered i^ 
to thefaid B^, ^diiMiVRjs vn OMLids the laid 
Duke iBLhd his Ibrefaids to toake die fanie tuRrH^ 
€OMJNO to the fkid B« and his forefatds when^^ 
ever they ihail hare ofe therefor, upon theic 
nceipt and ohligadoii to redeiiver the fkitie with-t 
in a reafonabie.tme^ and under, a Suitable |)enal*r 
tyj or otherwife, to deliver to them judicial 
tp^ciiptsof the fa^ A/trrits: ^nb rirjs baitiJiNT 
to the REQisTRATioN hen9of in the books of 
Council and Seffion, or others competent, there- 
in to remain for ifirefervatidn, and if fwo^CTary^ 
that letters of horning, ami all other execution 
ato^^rf may pa& hereon, iti form as effitira i 
and thereto coNsrirutE ctt/Jt. 

PROcifRATORs^ jjcc. Further, we> in virtue <£ 
our faid powers, do hereby DssiRE and j^^ 
^ii^B you conjundiy and feye^si 

rally, the faid Duke's bailies in that part, hereby 
ijpedaity oonftituted, rsAr on fi^ hereof ye 
pa& to the ground of the laid iasids, and diece 
GOfrjs and DBLirsR to the faid B* or hi6 jface&tda^ 
herititble state and sAsiNM^aBM3,U real, and oct^ 
]potsip.oss£ssiON^o{ALL aud iTjroi jTthe riiivsxsv 
paufonage and vicamge of the lands and odie» 
above mentioned, lying and defcribed in manner 
fsxceisa^i Md here held as vejfcao^dj miw fijv 
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by deliverance tohini or them, car to his or thck 
certain attorney or atCDmeys^ faeaiem hereol^ of a 
liandful of corn, grafs, or.ftubhle, of the ground 
af the faid lands, as ufe is ; 9tFT ttnder the coq- 
ditions abovewrkten, jind to be Iioldoi in nan- 
ner forefaid ; jtND this in no ways ye leave iin« 
done ; for doing virhereof this ihaH be your 
^warrant : In witness frsERBO^^ Sea. 

r 

This deed was ratified by the Duke of H^ 
mikon in thefe terms : 



We James Duke of Hamilton znii BtiANDON, 
DO RATiFT^ APPROFM and CONFIRM xhc forego- 
ing difpoiition, written on this and the nine pre- 
ceding pages, granted by our commiflibners 
therein named, to B. and his.hdrs, &c., of the 
teinds of his lands therein mendoned : In.wit^ 

NESS Thereof, &€• 

' ' ■ * • ■* 

I give this form of a di^ofition of teinds pro- 
ceeding on a decree of iale, which differs very 
immaterially from the voluntary right to teinds. 
The defcription of the fubje£l:» and the difpoii- 
tive claufe are the fame iii both ; it is in the 
narrative, and in the claufe of warrandice only 
that any change / will tal^ pkce : . a iew words 

will fiiffice to mark the diftiadion i and: I b^vi; 
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^n\j to obfervey in regard to the difpofition pro- 
teeding on a decree of fale> that the terms of the 
decree will x^egulat^ both the narrative of the 
deed and the terms of the claufe of warrandice^ 

Voluntary Difpojfwh of Teihds^ 

The voluntary fale may be made either by a 
titular to the proprietor, or by a fuperior (who 
has purchafed his teiuds from the titular) to his 
vafial. The following alterations will take plact 
on the form : 

i, A. heritable propdetor of the teinds, parfon*^ 
age and vicarage of the lands and others under- 
written, with their pertinents, considering 
that B. has inftantly made payment to me of a 
certain fum as the agreed price of the faid teinds, 
whereof I grant the receipt, and difcharge him 
for ever, have therefore sold and disponed, 
asf by the(e prtffents I sell, alienate^ and 
dispone, to and in favours of the faid B. and 
his heirs iii thl^ lands after mentioned, or his af- 
iignees whomfoi^er, heritably and irredeemably, 
ALL and wAoLk the teinds, &c. (This claufe 
ff)tp on in the fame Ityle with the difpofitive 
claufe in the preceding form ; there is then ai> 
obligation to infeft the purchafer, to be holden 

X X 
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ame or de mr, with a procuratory of refignatiob^ 
differing only in rtrpe<^ to the burdens impofed 
on the purchafer, which will be afcertained hj 
the agreement betwixt the parties, and eiprefled 
accordingly ; there will then be a claufe of war- 
randice, which may be from fad and deed, or 
may be abfolute, in thefe terms) : And I oblige 
me and my forefaids to warrant the whole 
tcinds, parfonage and vicarage hereby conveyed^ 
with this prefent right and difpofition thereof^ 
and the infeftments to follow hereupon, to be 
good and fufficient to the faid B. and his fore* 
faids , at all hands and againft all deadly ; but 
that to the extent only of the faid fum of L. 
p^d to me as the price of the faid teinds. (Then 
follows aflignation to the teinds and to the title 
deeds, obligation to make them furthcothing^ 
clatife of reg^!lration, pec ept of fafine, and teft'^ 
ing claufe, for which daufes the preceding form 
is fufficient). 

The fafine which follows on this cannot vary 
from the common fafine, except in the fingle 
article of the fymbol, which differs from chat 
by which the tradition of lands is made ; and 
the title is completed either by a public 6r bafe 
holding, precifely in the famd way as m the 
cafe of the common difpofition to land^ and 
therefore requires no further illuftration. 



r 
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4* Di/po/ltion H A Patronage, 

The rights of patronage are, in feme degree, 
conne(!led with the fubje£fc of the preceding fec- 
tion. The right of patronage is a right of prefenN 
ing a minifter to a church, and ha$ no neceffary 
eonnecflion with a right to lands ; in this fttuation 
a difpolition would convey the patronage with^ 
out requiring a fafine to complete the title ; but 
this fpecies of property although it does not 
require a fafine, yet admits of one, and the ef« 
feA pf the fafine is to veft the right in the dif» 
ponee in fuch a manner as to prevent it from 
being taken out of his perfon in any other way 
than by a new fafine. There are, therefore, 
now few inflances in which it will be poifible 
to convey a right to a patronage in* any other 
way than by a charter and fafine. 

I, A,, patron of the parifti of L,, in consi^ 
DERATION of the full price of the patronage 
herein difponed, paid to me by B., HjirM solo 
and DISPONED, as I hereby sell^ jUienatjs and 
msFONEy to and in favours of the faid B., 
his heirs and aflignees whomfoever, heritably 
and irredeemably, all and hthole the advoca* 
tion, donation, and right of patronage of the 

XX2 
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parifli and partih church of , tying in the 

ihire of ; In whicb advocation, donation, 
and right of patronage I bind and oblige my- 
fdf and my forefaids duly to infeft and feife the 
faid B* and his forefaids, and that by two fepa^^ 
rate infeftments and manners of holding ; the 
one to be hplden of me and my forefaids in free 
blench, for payment of a penny Scots money at 
the term of Whitfunday, yearly, in name of 
blench farm, within the faid chfirch of 
if aiked ^^Uenarly, and relieving me of the du<^ 
ties and feirices payable to my fuperior thereof, 
AND the other to be holden from me of my im* 
mediate lawful fuperiors thereof, in the fame 
manner, and as freely in all refpeds as I hold 
or might hold the fame, and that either by re« 
iignation or confirmation^ pr by both, the on^ 
without prejudice of the other: ^nd that the 
faid infeftment may be expede by refignation, I 
hereby conftitute and appoint 

joint- 
ly and feverally, to be my lawful procurators, 
CiFZNQ and committing to them frill power, 
warrant and commiffion, for me and in my 
name, to appear before my immediate lawful 
fuperiors of the faid right of patronagCy or their 
commiflioners duly authorif<;d to receive reiigr 
nation, and to grant new iofeftments thereupoug^ 
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and there, "velth all due reverence, \fj (lafF and 
baton, as ufe is, to aesiGN and ^urrbnder^ as 
by thefe prefents I resigj^^ surrendbRj up-* 

GirE^ OFERGIFEy and DBLTVER^ 4LL and WHOLE 

the faid advocation, donation, and right of pa-t 
tronage of the faid parifh and parifh church of 
, lying as aforefaid, in the hands of my 
(aid fuperiors, or their commi£Goners forefaid, 
IN EAVGVR and for new infeftment of the fame, 
to be made and granted to the faid B. and his 
forefaids, heritably and irredeemably, in fuch due 
and competent form as efieirs, Aors^ inftru- 
ments and documents in the premifea, to afk 
and take, and generally every other thing to do 
which I could have done before granting here* 
of, RATiFriNQ hereby and confirming what* 
ever my faid procurators ihall lawfully do, or 
caufe to be done in the premifes, in virtue here* 
of: Which right of pa tronage^ with this 
(difpoiition, and the infeftments to follow here* 
pn, I bind and oblige me and my forefaids to 
WARRANT to the faid B« and his forefaids, at all 
hands and againft all deadly, as law will : jiND 
I hereby make and constitute the faid B. and 
his forefaids my lawful ceflioners and aifignees 
JN and to the writs and evidents of the faid ad* 
vocation, donation, and righft of patronage, con* 
geived in favour of mei my predeceffors' and 
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authors, in ib lar as regards the faid nght of pa« 
tronagt ; but in refpeA the faid title deeds con- 
tain other fubje^s of greater value thafi that 
hereby difponed, and are therefore to be retdn* 
ed in my pofleflion, I obuom me and my fere* 
faids to make the fame furthcoming to the faid 
'J^. and his forefaids on all neeeflary occafions, 
upon his obligation to redeliver the fame within 
a reafonable time, and under a fuitable penalty i 

jiND FURTHBR, I SVBR004rB and SBBSTITUTB 

the faid B. and his forefaids in my fuH right and 
place of the premifes, with full power to him 
or them to cKcrcife every powar in regard to 
the faid right hitherto competent to me or my 
authors ; which assignation I oblige me and 
my forefaids to warrant at all hands and a- 
gainft all deadly, as law will : Jnd I consent 
to the regiftration hereof in the books of Coun- 
cil and Seffion, or other judges books compe- 
tent, therein to remain for prefervation ; and 
that all execution neeeflary may pafs hereon, in 
form as effeirs ; and thereto I constitute 

my procurators, &c. And further, 
I liereby desire and rehire you 

jointly and feverally, my bailies in that 
part hereby fpecially conftituted, that on fight 
hereof ye pafs to the faid parifh church of > 
ajnd there give and deliver to the faid B. and his 



fatefatdt, heritable (late and fafioti aOtvttl, feal 
asid €Oi|x>raI poiMion, of all and whole the 
faid adTocaticnk, donation, and right of patrMi^ 
age of the iaid pafifh and [tkrifh church of , 
jtfb THMT by delivery to him or them, or to 
his or their cotain attorney or attorneys in hie 
or their names, bearets hereof, the key$ of the 
faid*church, with a Pfalm Bode, and other fym^ 
boh ttfaal and nefceflkry ; ane^ this in no wayi 
yt leave undone ; nrntCH to do, I commit 
to you my full power, by this my precept of 
fafme directed to you for that effe<2 : /ir UriT*^ 
NMss tya£}HEi)Fy Sec. 

This deed is completed in the fame way, and 
by the fame forms, with the common difpofi<« 
tion; The fafine will differ very immaterially 
flom th^ eommoa fafine ; it will run in theie 
terms: 

Injlrumtnt of Safne. 

In the i^ame of Cod, Jbhen. Be it known^ 
TO ALL MEN by this prefent public inftrument, 
Tkjrr, upon the day of , in the year 

of our Lord , and of the reign of our So« 
vereign Lord George the Third, by the grace 
of God, King of Great £ntaia, France and Ire- 
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Und, Defender of the Faith, the year, /n^ 
PRSSSNCB of me notary pitblic and witnefles 
fubfcribing, comfbareb perfonally L., as pro^ 
curator for B., whof6 power of prociiratory was 
fiiffieiently known to me the faid notary public^ 
and pafied with us and M. bailie in that part 
ipecially cohflituted by the precept of fafine 
aftermentioned, to the pariih church of ^ 

EJriNG and holding in his hands a disposi-^ 
riON of the right of patronage of the faid pariih 
and pariih church of , made and granted 
by A. of the date underwritten, and containing 
therein the precept of fafine atfer inferted ; by 
which difpofition the faid A., for the caufes 
therein fpecifi^d, sold^ alienated^ and dis^ 
PON ED, TO and Ji^ favour of the faid B.^ bis 
* heirs and aOlgnees, heritably and irredeemably^ 
AIL and nrHOLE the advocation, donation, and 
right of patronage of the parifh and pariih 
church of , lying in the ihire of , 

AS the faid difpoiition^ containing an obligation 
to infeft a me or de me^ procuratory of reiigna-« 
ttoUi claufe of abfolute warrandice, affignation 
to the writs and eTidents, and to the whole 
powers and privileges depending on the right 
of patronage, precept of fafine after infertedi 
and feveral other claufes, in itfelf more fully 
bears : Which disposition^ contain^ig the faid 
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plec^ of fafine, the faid attorney prefented 
(and fo on in common form, till you come to) 
GAFB and DBurERSD to the faid B. heritable 
STAfE and sasinb, a^ual, real, and corporal 
pofleflton of All and ^HO£^the faid advocation^ 
donation, and right of patronage of the faid pa- 
rifli and parifh church of , and tHat by 

delivery to the faid attorney of the keys of the 
faid church, with a pfalm-book, after the form 
and tenor of the faid difpofition and precept of 
fafine above inferted, therein contained, in all 
points; a^HERBttPON^ and updn\rf££ and svn^ 
jbRr the premifes, the faid attorney alked and 
took inflruments in the hands of me, notary 
publt(i fubfcribing. These thznqs were fo 
done within the faid church of , betwixt 

(he bouts of and , of the day, months 

year of God, and of the King's reign refpec- 
tlvely firft above written, before and in prefencc 
of and , witnefles to the premifes 

ijpectally called and required. 



5. Difpofition of a Fi/hing. 

The tight to fifhings, by which is meant 
fklmon fi(hings, is veiled in the Crown, and 
may be feparated from the right to the lands 

Yy 
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thi^u^b wl^ich t^e riyer ntns.. ft c^Ugk vj^ 
|t f hp ppwer of landing the oft&^ ^4 uQng ti^ 
ihpres £>r th^ neced^ry pVFpofea of t^e iilwig^ 

This right is conyeyed (o a fubjcA <^tk¥f W 
an exprefs, or by aa impli^ right |ir«[9. t|^ 
Crown ; that is, either by a ch^Mttf v^fttog tlift 
light diredly in the individual, as where h^ 
receives a charter of the fi(hiQg atone, pi; wh^re 
^e fi£bing is contained in th^ difpofitivc el^itO^ 
oJf a charter, alongfl with the Isolds : The |ii|.^ 
plied right to this fpecies of property ig^y^Q(# 
froin the general exprjeilion cufn pybqMnzimi let 
^he crown charter^ followed by forty year^ po(r 
ieflloa of a falippn fifhing« II; is thf iqr^f^ 
the dire£t original right which \ am tPi lay bcr^ 
fijreyou. 

When the r^t to a falmpn^ fifhiQg is to l^ 
applied for, it i^ through thf Lords of the^ Tf etrr 
Airy that the application is niade» Th^ forn% 
will be nearly ( th|it of which you have an e^^ 
ample in the application for the ere^on c^ a 
borough of barony, in the fedion of Burgage 
Holding, in the end of the prefent volume^ 
The application is returned to the Barons of £x« 
chequer (if it be to be granted), that the Ba-> 
rpi]is may prefcribe. the form in lyhi^h It*, ought 
to be done, and by th^ a fignature approve4 
of by the Lord Chief Baron is fent up to the 



r 
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hndt ot die Treafury, by whom it is ilgited, 
»nd theh iiiperfcribed by his Majefty, and re«*' 
turned her^ as tjbe yksLtrijit for' th^ chairter^ til 
common form. 

The fignature thiis completed will mil in the 
following terms : 

GsORGE Rt [^Suphrfcribcd by bis Majejif. 

Our SorEREtGJi liORjf^ for the fav6ur his Ma-^ 
jefty Bears to his well beloved Am with the 
ip^ial advice a^nd content of M., Efq., Chief 
Baron of oiir Court of Exchequer in that part 
of our Kingdom of Great Britain called Scot- 
land, J., C., D., and E., Efqrs., the other Ba- 
rons of his Majefty's faid Exchequer, ordjins 
a charter to be made and pad under the feal 
appointed by the a(9; of Union to be kept and 
ufcd in Scotland in place of the great feal for- 
merly ufed there, oiving^ CRjiNTtNG, and dis-* 
rONiXG, likeas his Majefty by thefe prefents/ 
with advice and confent forefaid, gifes^ grants; 
sn& pis f ONES ^ and for himfelf and his royd 
fuccefl&rs perpetually confirms^ to the faid A. 
and ' bis hetf s and ailignees whatfoever, heri« 
taialy and irredeemai>ry, the right of falmon* 
fifliing^ in the fea (or in the river of M.) adjacent 
t6 hb lands iq the parifhes of and , 

add county of , with power to the 

Yy a 
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A. and his fdrefatds (if in a riyer to ereGL oniivei^ 
and dikes, and to ufcy &c.)« to uie ikoh boati 
and neta as they (hall think proper lor fifbing * 
the iame, and to reftrain all others from fiflunj^ 
within the. faid bounds ; and his Majefty ifills 
and QRANTs^ and for himfelf and his royal fuo.*: 
c^^flbrs Decerns and ordains^ that a iafine to be 
by him the faid A» and hb forefaids^ taken now 
and in aU time to come, on the beach of the 
faid fithingSy by deliTery of a net and coble, is 
and fhall be a valid and fuflkient iafine of . the 
iaid falmon fiihing above diiponed; ^hxr£^ 
ANSNt his Majelly hath difpenfed, and by thefe 
prefaits difpenfes for ever, to be holbmn^ the 
faid falmoa fifhing abpve difponed, with the; 
privileges aforefald, by the iaid A. and his fore-^ 
iaids, of us and our royal fucceflbrs, immediate 
lawful fuperiors thereof, in blench farm, fee, 
and heritage for ever, citing therefor yearly,: 
the faid A. and his forefaids, to us and our 
royal fucceffors, the fum of one peony Scbt& 
money, at the manfion houfe of \ at th^ 

term of Whitfunday. yearly, in name of Uench 
farm, if the fame be afked allenarly, and that 
for all other b^rden^ exaction, queftion, and ie« 
cular fervice which can be ezaded or demand-' 
ed for the iaid falmon fifluxig any manner df^ 
way. . Moreover^ our Sovereign. |iord, .wfd| 
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i|(ecial advice and confent fdrefaid^^^ereby tr- 
KiTMs, XRSCTS^ and iNCQRPORjiT£S the fidmon 
fifhing abcnre diiponedt together with all and 
whole thofe paits and portions of the lands and 
barony of belonging to the faid A., being 

the lot of the iaid eftate^ lying, bounded^ 

and defcnbed in a decree of (ale of the . fame» 
bearing date the , and charter under the 

great feal, dated , both in his favoiirs, . 

9b TBS LANDS and BRRomr of A., lying in th^ 
pariih of ,. and county of 9 and 

THA^ the faid charter be further extended^, 
with all daufes needful, and that precepts be. 
direded hereon. Gifen at our Court of St. 
James's, the 1 7th September 1 794^ 11^ the 34th 
year of our reign. 

* 

By his Majefty's command, 

W. Pitt. 
3 2d Aug. 1794* Revifed. Mornington. 

Ja. Montgomsrt. R. Hopkins. 

This iignature is the warrant of the charter ; 
and the right being thus conftituted, is tranf- 
mitted in common form. It is very feldom that 
a right of fifhing will be ^ren by itfelf ; when 
it is, the defcription of the fifhing and its boun- 
daries muft be accurately attended to, as well as 
|Aie prhrilege of vfing the ihores { which, al-' 



3^6 Offbf fmhi^t Tkhi . 

tbx)ugh it woyid decefilrily fftUew the Hght ol^ 
fiihing, may yet with propriety be enprcfled/ kt 
order to preveat 4ny after i^oeftion tnitmgft thr 
parties i and with thefe peeuUioitieiy and the 
cbangte in the fymbol of pofleflun, th^ is iwh^ 
thing on which it ia oocellary to detain you* 

6. Difpofitions with l^al Wortt^dict. 

Real warrandice . arifes from the zQl of thf 
Iaw» or from the agreement of parties* We hafce 
an inilancje of the former in the excambion^ and 
of the latter in the difpofition, where warrandice 
lands are conveyed in fecurity of the principal 
lands, Thefe forms, as they have thus a natural 
connedion with each other, I have brought tCH 
gether. 

\ 

Excamblon is the exchange of one piece of 
land for another ; and our law has annexed to 
this tranfa(ftion a real warrandice} unknawp t^ 
any other. ' ? 

The cScA of this warrandice id, thsit upqu: 
eviaion of either fubjeA, thepcrfon deprived of 
his poiTefHon has imniediate accefs to h^ own, 
original property. 1 bis is the a£t of the law 
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MtXfi although tht m'^fs^ of eom^yancert has 
iavanabiy introduced imo this deed a daufe ex** 
ptciErc: of tlie nature of th« warrandice ; but 
^/idlbout an7 fuch claufe^ it would arife from the 
ftn^le eAuncmioa of the nature of the agrecn 
isnonX I and it is efFe<3buaI e^aUy againft pitf« 
Wafers as againft the original party, and his 
heirs.. 

This; tr^nfii(5^iQn may be reduced inta« writw 
i g, either in the form of a mutual contra(5t| or 
j]e feparate diTpoiSttions. In the mutual contra^, 
the claufes aie more or lefs run together ; but 
I ghre you the following form, a^ fuitifig better 
with the nature of the tranfaction, than when^^ 
t}]^r rights are giyen in the form of feparate dif- 
pofitions* and where the claufes are exprefled in 
the I$afl:. complicated form. 

Contra^ of Eixcambion. 

It^ is. C0NTX4CTJS0 and jigreed lietwixt A., ON 
thfrOAffl PART^ and B. on the other jmrt^ in 
n|9f)nj(r underwritten: Tir^r is to sat^ the- 
fai4 parties oonfideripg that it is for their mu- 
tual inCer^it to make an exchange or excambion 
of'tfa^ lands and others particularly after defcrib*' 
ed» bf^longing to them refpe£tively, and having 
agreed to xftake fuch excambioui therefoam 
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_ I 

the laid A., in implement of his part of the Cud 
agreement, has bxcambbd^ sold^ and dispout^ 
BD^ as he hereby bxcambs^ sblls^ aubnatb^ 
and DispOKBS^ from himiBf, his heirs and fttc** 
cefTors, to and in faronrs of thefaid B.phishdri 
and aflignees . whomfoev^, heritably and irre*- 
deemably, all and wholb the lands of (tx» 
be particularly defcribed in the title deeds\ ro^ 
GBTHBR with all light, tide, intereft, claim of 
right, property and pofleffion, which he has or can 
pretend to the faid lands and others above difpoa-* 
ed, or to any part or portion thereof, in ttmecom- 
ing : In cousidera twn whereof, and in imfAe- 
ment of his part of the faid agreement, the £ud B. 

has EXCAMBED^ SOLD^ ALIEN A TED and DISPONSB^ 

as he hereby excambs^ sslls^ alibHates and 
DISPONES, from him(elf, his heirs and fuccd^ 
fors, to the faid A*9 his heirs and aflignees whom* 
foever, heritably and irredeemably^ all and 
WHOLE the lands of (to be alfo defcribed 

from the titles), togetber with all right, tide, 
intereft, claim of right, property and pQ(fe(£0n^ 
which he has or can pretend to the faid lands and 
others above difponed, or to any part or poft-- 
tion thereof, in time coming ; and both the faiJ 
parties BtNB and oblige themfelves and their 
refpedlive heirs and fucceiTors, on their mutual 
expences, to iNfbpt and seise each other and 
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their forefaid^ in the lands and others above 
difponed, refpeftively, jind that by \Mo feve- 
ral infeftnienis and manners of holding ; one 
thereof to be holden of the difponer and his 
.above written, in free blench, for payment of a 
penny Scots moneys upon the ground of the faid 
Jands, at the term of Whitfunday yearly, if aik- 
^d only, and relieving the difponer and his fore- 
iaids of the duties and fervices payable to t^eir 
.fuperior, jnd the other of thefe infeftments to 
be holden of the faid A. and B. their refpe^ive 
immediate lawful fuperiors thereof, by the fame 
teifure, and as freely as they hold their- refpec«- 
tiye properties themfelves, and that either by 
i^e^gnation or confirmation, or both, the one 
^without prejudice to the other i j4nd for com-* 
pleting the faid infefttnents by refignation^ the 
faid A. and B. MjfKE and constitutb 

jointly and feverally, to be their 
procurators for them, and in their names to j^j?* 
SIGN and suRR£NDBR^ as thev hereby inter- 
changeably H^ssiGN and surrjsnlsr as follows, 
. viz. The faid A.^ in the firft place, resigns^ 
SURRENDERS^ and OFERQirEs, all and whole the 
f faid lands of and others, as the fame are 

defcribtd in A/s part of the dilpofitive claufe 
hereof, in the hands of his immediate lawful 
fupgriors, or of theiif cQnuniiEoners havibg 

Zz 
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power to receive refignationi^ ifi fatoor zead 
fcr new infeftment of the fame, to be madb^ 
oivENy and grjntsd to the faid B. aod his 
forelaids, in due and competent form m efietrs; 

JlS^ OU THS OTHER HANt>, the ikid B. RBSiQUX, 

suRRENDERSy and OFERGJFES, all and whole the 
lands of , and others fortfaid, a$ the 

fame are defcribed in B/s part of the diipofitire 
claufe hereof, in the hands of his immediate 
lawful fuperiors thereof, or of their commiflioii- 
ers having power to receive refignatioBS, in fa^ 
FOUR and for new infeitments of the fame^ to be 
MADB^ GirEN^ and aRANrnn to the (aid A« axid 
his fi>re(aids, in due smd competent form asefieirs.; 
AND PRoriDiKO ALWAYS^ that, if thc property • 
belonging to either of the parties fhali, in whole 
or ia part, be evifled, then, and in that caie^ 
this contrad, and all that may have followed 
hereon, iball thereby become void and null ; 
AND it ihall inilantly be cgmpetent to the party 
from whom the lands fiiall have been fo evi&- 
ed to re-enter into the poiTefiion of the lands 
herein by him conveyed, act^^ instrvments^ 
and DOCUMENTS in the preroifes to take, and 
generally every other thing to do which the 
faid parties might refpedivcly have done, or 
which to the office of procuratory in fiich cafes 
is known to pertain ; all which they refpe^ve- 
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lypromife to hold firm. And wuRTHMR^iht faid 
A. and B. reciprocaily oblige themfelves 9nd their 
forefaids to wakkant and defend the fubjeds 
above defcribed, difponed in manner forefaid, to 
be good and fufficient at all hands, and agalnd all 
mortal, as law will, and to fre^ and disevr^ 
DEN the fame of all feti, blench, and teihd da- 
ties, cefs, minifters ftipends, fchoolmaflers fa« 
laries, and all other public burdens due and 
pa}!rable from the faid lands refpe&ively, at and 
preceding the term of next, beinj^ 

the term at which the entry of the faid parties 
to the faid lands is declared to commence. As 
ALSO J the faid parties do hereby refpedlively make 
and CONSTITUTE each other and their forefaids 
their cessioners and ASsiONEES^not only in and 
TO the whole jtrits and efidents^ titles and 
ftcurities of the lands refpedively difponed by 
them, and the whole claufes therein contained, 
with all that has or may follow thereupon, but 
ALSO in and to the rents and profits of the 
iaid lands from and after the faid term of entry, 
and in all time coming, surrogating hereby and 
reciprocally substituting each other in their 
refpc<aive places for ever j nrnicH assignation 
above written each of the faidpartieshereby j/i^/)5 
himfelf to warrant to the other and his fore- 
faids as follows, via. fb far as regards the writs, 

Zz 2 
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at all hands and againfl all deadly, as law will } 
and, fo far as r fpeds the rents, from fad an4 
deed only. Asn the faid parties have delifsre^ 
to each other the writs and title deeds of the faid 
lands, agreeably to inventories ther^f fubfcrib- 
ed by them refpedively, as relative hereto, Anj^ 
the faid A. and B. do hereby consent to the 
REGISTRATION hereof in the books of Council 
and Sell J on, or other judges books competent, 
therein to remain for prefervation, or that ^ 
decree or decrees may be interponed hereto, 
that letters of horning on fix days charge, and 
all other, neceflary execution, igainft both or 
either of the faid parties, may follow thereon 
in form as effeirs j and thereto they consti^ 

TUTS 

THEIR PROCURATORS^ &C. j4nI> FURTHER, the 

faid A. and B. do hereby vesire and re^irs 
you jointly and 

feverally their bailies to the efieft after ipeci^ 
fied, hereby fpecially constituted^ that, up- 
on fight hereof, ye pafs to the ground of the faid 
lands of and others, as particularly de^ 

fcribed in the faid A/s part of the di^ofitiv^ 
claufe hereof, and there cite and deiifer to 
the faid B. or his forefaids heritable state and 
sjsiNE^ real, adual, and corporal possession of 
the faid lands and .others, and that by del^*^ 
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irering to the faid B. and to his fcrefaids, or to 
his or their certain attorney or attorneys, in his 
or their names,: bearers hereof, of earth and 
(lone of the ground of the faid lands, and all 
other fymbols ufual and neceflT^ry; js jiLSO^ 
that ye pafs to the ground of the faid lands of 
and others, as particularly defcribed in 
the faid B/s part of the difpofitive claufe here- 
of, and there give and deliver to the faid A* 
or to his forefaids, heritable statezxiA sasinb^ 
real, adual, and corporal possession of the faid 
lands and others, jiND that by delivering to 
the faid A. or to his forefaids, or to his or their 
certain attorney or attorneys, in his or their 
names, bearers hereof, of earth and flone of 
the ground of the faid lands, and all other fym* 
bols ufual and neceflary ; which TO DO the faid 
A. and B, refpedively commit to you, and 
each of you, full power, by this precept of fa- 
iine fpecially diredled to you for that effe<f):. /iv 

iriTNESS fFHEREOP, &C, 

This deed is completed in the common way, 
and the difponees hold either of each other, or 
pf their refpedive immediate fuperiors ; and as 
the forms by which the right is completed in 
the perfon of the difponee have been already 
ip3^1aiaed» it is uaaeceflary to add any thin^ 
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further here than fimpty to remark, that the fii» 
fine upon this right (in favour of A* for iin^ 
itance) wiH be thus exprefled : 

Sajine on the ContraQ tfExeambim. 

In teb name of God, Amen. Be it known 
to all men by this preient puUie inftrument, &c. 
In presence of me, notary publici &c. coar- 
PEAEED perfonally L., as procurator or ^r- 
roRNET for A.^ whofe power of attorney was 
fufficiently known to me, the faid notary pub* 
lie, and pafTed with us and 'M.* bailie in that 
part fpccially conftituted in virtue of the pre* 
cept of fafine after inferted, to the ground oi 
the land aftermentioned, refpedlively and fuccef- 
iively , HAFiNG and boidino in his hands a con- 
TRACT of excameion entered into betwixt the 
iaid A« and B,, of the date underwritten, and con* 
Ciuning therein the precept of fafine after inferted, 
fTHEREEr they agreed to exchange and excamb 
the lands therein particularly defcribed ; and in 
implement of which agreement the faid B. there- 
by EXCAMBEDj soLJ}^ and disponed from him, 
his heirs and fucceflbrs, to and in favour of the 
faid A., his heiiis and aflignees whomfoever, 
heritably and irredeemably, all and frsozE the 
lands of j with all right, thle, mxcr 
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reft) claim of right, property and pofleffion 
which he had or can' pretend tQ the faid 
lands and others, or to any part or portion 
thereof, in all time thereafter, providing^ as it 
is thereby PRoriDSD^ in th^ procuratory of re^ 
fignation therein contained, ^hat^ in cafe of 
evidion of the whole or any part of the lands 
conveyed on either part, the faid contra^ (hall 
become void and null, and the party deprived 
of his poiTeflion (hall be entitled infl^antly to 
enter into pofleflion of the property thereby by 
him difponed, as the faid contradl of excam«* 
bion, containing a reciprocal obligation on 
the faid parties to infeft each other a me vel 
dt mey procuratory of reflgnation, claufe of a1> 
iblute warrandice, aflignation to the writs and 
evidients, and rents and duties of the faid lands, 
the precept of failne above mentioned, and here* 
ia aftor infer ted, with feveral other claufes, 
more fully bears j which contract of jbx^ 
CAMMiONy containing the faid precept of fafine, 
the faid attorney presented to the faid hair 
lie, &c. {In common form y the whole precept of 
fafinty ioth what relates to the lands in which 
infeftment is to he given^ as well as thofe difponed 
by A. to B.y "will be infer ted. Injhort^ the whole 
precept verbatim mujl enter the inurnment offa^ 
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t. Dijpi^tmt with Real Warrnnt&te. 

* i 
« « 

This difpofition differs in nothing from thfr 
common dtfpo;1tion, but in the addition ei thcf 
conveyance of the warrandice lands ;• m att 
other particulars it correipoads with die com* 
mon difpofition. 



DifpofitiM* 

I, A.t ETq*, heritable proprietor of the laiida and 
others after difponed, in consideration of a 
(urn of money paid to me by B., as the price 
of the faid fubjedSi of which pr^ I hereby 
grant the receipt, and difcharge him for erer^ 
KAFE^ SOLD and DISPONED^ as I hereby SELif 
ALIEN AT Ey and DISPONE^ from me, my heirs 
and fucceflbrs, ro and lU fafovr of the faid B.^ 
his heirs and adignees whomfoever, heritably 
and irredeemably, all and whole the lands of 
9 ly^^g ii^ ^he parifh of ^ and 

{hire of , and that slb principal s ^ 

AND ALSO, all and whole the lands of , 

lying in the parifh of , and (hire of ^ and 
that IN special and real warrandice of the 
principal lands hereby difponed j so that^ if 



tbt faid principal linsdar, tttAf part thereof, &ftll 
be evi^ed froin the-^id B. ds bis fbttsfaids, ruBiti 
knd Itl that cafe, the f^d Bi (hall have free and 
imm^iateaceef^t^ the^ faid ^Ahha^dice laiidtf 
tbimfetVes, at leaft t<) as <miieh. thereof as fhall 

- » * • • - 

torrefpond in quaiitii]^' and cjuality fa the ground 
fcviftedt from thenc^fi^th to b^ iJfeaceably^ ^i 
joyed add poflefled by them until'' thdy (hall be^ 
fully and quietly repefiefled df flid faldprincijpat 
hnda which may have beien eTitStcd as- faid is * ^ 
togftthet with all right, titk, iritercft, claini 6f 
right, property, and pbfleffioh, which I, mf 
|>red^ceflbrs or atichors, heirs and fucceflbrs, h2[di 
bd^e^ « afeywlfe fnay havci claim, dff pretend 
to &it principal landi ihbve difpbned^n^ aH tiitia 
eothing j In ^tiKJt Lanm and btheh Fdrefydj 
Ikkh ph&eipal and warrandice, I Mind and o- 
BLiei. E&e and iiiyforefeids' ??fiP fhffiMFT arid 
tisisji Ihe iaid B« and tit ferefaTds^,' upon- tHe!i< 

* , • • • r 

• 

^yance of warrandiee lands j- and as the intension of the dee4 jitto 
give a /eal' lecurit^r^ in place of the perfonal lecifrity' of the coin- 
il^oAolbiifeof mrcatniM^r H'^ fitboitH^ i?fttKe}it%<W>m>l'i>t 
^xpreife4 in this mapper::./* So, t»4t if ^t^i, .ftid pti«l9p«l )i|>^ 
** Sec (hall be cviftcd from the (aid B. .and Wi fQr<faida,oa.^tiy 
*^ ground whxchi under the common ckufe of abfolute wairandicey 
*♦ wedd infcf necetfrfe^iheit^ ftc.^'. . . . V ;* a :". * ^ *. . ^ * i A 5V 

1;I »iay <n>fcnrc, t^<iv> thtfilj^i^idmfe iiimEliaXS fcesp^^Wt^. 
t^mako it fuard ^"ftj^^^.of wo^^ft^ffonf «• ^dl *^**?!^ftS!^ 

3 A 
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own expenee^ by two iieyeral lnfeftiQem$ aud 
manners. of . boldiogi o^|:tbi$reof to be hoM^ 
qi me,an4 mj ibref^id^, in free blench, for pay- 
inen( of a penny Scots in muBe of blench duty, 
^t Wbitfun^^y yearly, if si(k«d 9&ly9. and re« 
M/eving gi^.^qd my h^ir^ of ^the duties and fer« 
vices . payable to our fuperiors tberepf} and 
theothjcr of : tb^ (aid ix^feftn^eQts to be holdea 
from me and my forefaids, of and under our 
immediate lawful fi^periorst in the fame- man- 
l^r that I or my. authors hpld or might have 
holden the fame ourfelves. and that either 
by refignation or confirmation, or both, .the;one 
"ff^j^opt p?pj\^e to the other ; and^ fcKr com-- 
pleting tjie; iaid infeftment by refigpatioa, I 
hereby ^^f^ And cojv^r/rcr^rji 
^ • r ^ : , jointly and fc- 

vcTially to bq t%j lawful and . irrevocable p^ocu- 
];^f|]^,,.for,m9jmdin mypame to appear be* 
fore my immediate lawful fuperiors of the lands 
and others 'forefwl, or before their commiffion- 
ers Ihaving power to receive refignations, and 
Jthfif epppn to grant new infeftmentSt and there. 
4iiiy and lawfully, by ftafF and baton, as ufe is, to* 
^RESIGN and stRRENDSR^ as I by thefe prefents 

RBSIGtf^ SVRRENDSR, ^P^Uciter UPGirB^ OrSR" 

«t9^j ascApmurMXyALLoxAwHO^B the faid 
Mfls'of " •"' and' others alJove defcribed, aad 



A 
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that as PRINCIPAL ; and also the faid lands 
of and others above defcribed, -rfjsrD that 

in SPECIAL and real warrandice of the faid 
principal lands, in manner and to the extent 
above exprefled, with all right, title^ intereft; 
daim of right, property and pofleffion which ij 
my predeceflbrs and authors, heirs and fuccef- 
fors, had, have, or can pretend to the faid prin- 
cipal lands, IN THE HANDS of my faid fupc- 
riors, or of their faid commiflioners, in FArovR 
and for new infeftments of the fame, &c. ; 
which lands and others above difponed, both 
principal and warrandice lands, with this difpo- 
iltion thereto, and the infeftments to follow 
hereon, I eind and oelige me and my heirs, 
executors and fuccefTors,' without prejudice to 
the obligation of real warrandice above written^ 
TO WARRANT to the faid B. and his forefaids to 
be free from all burdens and .encumbrances^ 
and grounds of evidion whatever, at all hands, 
and againft all mortal, ^nd I also eind and 
OELIGE me arid my forefaids to free and re^ 
liEFE the faid'B, and his forefaids of the cefs, &c* 
Tie rejl of the deed is in common form ; andf in 
the precept offajtne^ the Bailie is required ** to 
GIVE and DELIVER to the faid B. or his forefaids 
heritable state and sasine^ real, a£lual, and 
corporal poiTeflion of all and whole the faid 

3 A 2 
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knds of »nd others forefaid, sj§nd that as 
PRINCIPAL; and ^o of a^l and ithole the faid 
Other landf of , ^iVD r^^r in speciai^ and 
£^«f£ WAKRAKDICE o£ the faid principal lands, 
in manner and to the extent forefaid, ani^ that 
by delivering to the faid B* or to his foi^iaids, 
or to his or their certain attorney or attorneys, 
in his or their names, bearers hereof, of earth 
and ftof^ of the grounds of fhe faid^ lands* re-« 
fpe^ivtly and fucceffively, and jlU pth^ fy^^ 
bols ufual ?>nd ftcceflary/* &c, 



In the infiiiiment of fafine following on this 
difpofition^ vou will narrate the warriint in tlii9 
fnanner: 

*' Havwg and holding in his handa the princi-s 
pal DISPOSITION^ of the date uqderwritten^ con- 
taining the precept of fafine after inferted, made 
and granted by A., heritable proprietor of the 
lands and others therein and after 4efcribed« to 
and. in favour of the faid £„ nrHEREB^cih^S^ 
Am for the caufes therein ipecified^ sold, aLie^ 
jf^ATED. and DISPONED, to and in favour of tho 
faid B., and his I^irs and aflignei^ tvhomfoever« 
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heritably and trr^deemably, Aifs and whoib 
the l^ds of t lyii% in the parifb of 

, and (hire of , and t^at 

^^ principal ; and also^ All and WHOig the 
lands of » lying in the parifh of ^ 

and {hire of , and that in fpecial and 

real warrandice of the principal lands here* 
by difponed ; so that if the faid principal 
lands, or any part thereof, (hall be evij£ted from 
the faid 6. or his foreiaids, tmbn^ and in that 
cafe, the faid B. (hall have free and imipediate 
accefs to the faid warrandice lands themfelves^ 
at leaft to as much thereof as fhall correfpond 
in quantity and cjuality to the ground evi<5ted^ 
from thenceforth to be peaceably enjoyed and 
poflefled by them until they fhall be fully and 
quietly repoflefled of the iaid principal lands 
which may have been eyided as faid is ; toge«« 
ther with all rights &c., as the faid difpofition^ 
tontainiag an obligation to infe&a mc vel de me^ 
procuratory of refignation, &c., more fully 
bears*" &c. {The method of giwng fafine will U 
thus txpreffei) : *^ Abtzr rbadinq and pu3^ 
IfSHiNG of which difpoiition and precept of 
iafine therdn contained and above inferted, the 
l^id bailie, by virtue thereof, and of the office 
pf bailiary thereby committed to hix9> oafu 
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and DBLiFEkED to the (aid B« heritable state 
and SASINE^ adiiial, real, and corporal pofTeffion 
of ALL and WHOLE the lands of and 

others forefaid, \^Arx> that as principal; jnh 
ALSO^ of ALL and WHOLE the faid lands of 
and others forefaid, and that in fpecial and 
real warrandice of the faid principal lands, in 
manner above written, Af^D that by delivery 
to the f^d procurator of earth and ftone of the 
grounds of the faid refpe^live lands, and of all 
6tber ufual and neceflary fymbols,'^ &c. (in 
common form). 



^••» 



0/ Burgage Subje&s. 

The deeds by which burgage property is 
conveyed are of a peculiar form, and appear 
to have fuffered lefs change than any other of 
our deeds. Hence, although they are not of 
much pra(flical importance, the peculiarides 
which are to be difcovered in them may fervc 
to throw light on other forms, and thus give 
them a greater claim to your attention thaa 
otberwife they would have been entitled to« 
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Conneified' with this fubjeiSi:. is that fpecif s of 
right by which the Crown creates a borough of 
barony ; and ahh&ugb the.pjroiperty of tho bo* 
rough is not held in burgage fayithe lnhabitant$» 
yet has. the origiQal right fueh* an affinity. to the 
fubjea of thifl.Qha{Jter,.:thftt idfball take it op 
here* 



> ^« * 4^ 
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We are l|ot to. conceive that all the , lafijded 
property of a rgyal .botough is neceflarily bur- 
gage property. It :ivill ^onfift of what has been 
grprrtj^d by hia Mijefty to the, borough^ to be held 
in burgage^ Qirpf what the boDQugh tn^ have 
acquired bypurchkfe, and : which ;latter property 
they will hold by the fame tenure,/and pfe-^ 
cifely in the f^me manner, . th^t. any other. pro* 
prietor woulfi. have hp Id it. 

The. property vefted in ^.thie ;borough by the 

• • • 

Crown may have been given put to the bur« 
gpfTes, to be held . in burgage j or». it may 
have been given out in feu ; or fet in le^fe ; (ht 
referved as a[ icomj^on property for the uife of 
the ^urgefTes ; while that purchided by the. bo* 

ft 

rough cannot be converted into burgage, but 
muit be held by the fame tenwei and in the 
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fame vr^y aa if it had been parchafed by aiiy 
other proprietor* Tbtt8| you will obferre, that 
the only property which can be carried by the 
deeda that I am to lay be^re you in this Cec^- 
tion, is that poitkm of the knd gfiueited by his 
fifls^efty to the borough, whioh has been giYen 
out to the burgefles to be held in burgage. 

Andy while it is evident, that the mere cir* 
cumftance of a^ fub^dt being the property of 
a royal borough will not render it a burgage 
fu&^ed, I muft obfertre, that even the circnm* 
ftance. of its being locally iituated within . thi 
territory of the borough wiH not have this ef^ 
£cGtk Accordingly » Brikine, in tttating of this 
iubjedig mentions ieveral inftances^ of prc^ierty 
held in feu being included wirhin ithe territory 
of royal boroughs, and ftMi retaining their oijgi^ 
nal holding ; and we have a late inftance of the 
fame in the new extended royalty of Edinbui^h^ 
where, although the pr<^>erty over which the 
royalty has been extended belongs to the town 
itftif, the holdii^ remains unaffedled by th4 
extenfion. 

« The property (lelcending from the Crown is 
veiled in the borough by a charter, without 
even the neaeffity of a fdine« The reddendo 
of this charter is vratching and .warding, or^ in 
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general terms, *• fervices ufed and wont i* and 
the tenure is confidered to be of a military na- 
ture. This charter does not require to be re- 
newed, becaufe, the vaflTal being a community, 
the fee is ever full ; confequently there was no 
room for the cafualties of ward or marriage 
while thefe exifted, as there is none now for 
thofe of non-entry and relief. 

It is this charter which forms the connedtioA 
betwixt the community and the Crown ; but, 
befides this general charter, there are the deeds 
on which fland the rights of individual bur- 
geffes. Thcfe come from the magiftratcs, not 
in the chara<fler of fuperiors, but as his Maje- 
fty's commiflioners. You are not, therefore, to 
confider the magiftrates as holding of the Crown^ 
and the burgeffes of the magiftrates j for, while 
the community holds burgage of his Majefty 
by the original and common charter of the 
burgh, each proprietor of burgage property 
equally holds of his Majefty by his own private 
title deeds. 

Thefe private titles, according to the gene- 
rally received opinion, flowed originally from 
the magiftrates of the borough, as adminiftra* 
tors of the common property. The borough 
laws, colledled in the twelfth century, Ihow us 
(hat burgage property was then transferred by 

3B 
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refignatlon, made in the hands of the magillrates ; 
and that it was in prefence of the bailie and of 
the burgcfles, or in the court of the borough, 
that a fale was regularly to be made * ; and the 
prefumption hence artGng feems to be ftrength-. 
cned by the nature of the royal gifts in favour 
of the boroughs. The oldeft charter of this 
kind is one by William the Lyon, granted about 
the beginning of the 13th century, in favour of 
the borough of Ayr f . This charter, after grant- 
ing to the borough ^nd burgefles of Ayr all the 

^ See the Burrow Law9, c. 117. c. 127. and c. 114. 

f The charter to the borough of Ayr is in thefe terms ; 
Williehnus Dei gratia^ Rex Scotorum, epifcopis, abbatibus, qo* 
mitibus, baroiiibus, jufliciariis, vicecomitibus praepofitis miniftris et 
omnibus probis hominibua totius terrae fuae clericia et laicis, £alB- 
tem : Sciant prefentea et futuri me ad novum caftellum meum fu- 
pcr Are burgum fecifle, et eidem burgo et burgendbus meis in eo 
manentibus, omnes libertates et omncs b'beras confuefudines concef- 
iiffe quas alii burgi mei et ^ei burgenfes in eifdem manentes per 
regnum meun\ habent $ afTe^i epi^ in eo qupUbet die Sabbajti 
dum fori conceifi eti^m burgenfibua qui il}uc venerint ad burgum 
meum ii^abitandum, et ibi fedentes et manentes erunt, ut quieti 
iint a tohieo et omni alia confuetudine per totam terram meam de 
dominicis catallis fuis : Prolubeo itaque fumiter, ne quia in regno 
meo ab aliquo lUorum tolneiiin aut aliquam aliain cojifuetudinem de 
dommicis cattallis fuis exigaf fuper meam plenariam forisfafturam : 
Conceifi etiam eidem burgb meo et burgenfibus meis qui in burgo illo 
fedentes et manentes eruat quinque nunrunatas terrse quae pertinent ^d 
villam de Are per divifas inferius fcriptasy fcilicet de Inverdon furfu^ 
vfque in Innerpolecurteran, et de Innerpolecurteran furfum ufqOe ad 
CrottuD, et fic pep Curt etan ufque ad caput Curcetan, et fie a capite 
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Jrights and privileges poffeffed by the other royal 
boroughs within the kingdom, and granting to 
them a certain (Quantity of lands, has this claufe: 
** Conceffi etiam burgenllbus meis ibidem ma- 
^^ nentibus, ut cum quolibet plaenario tofto fuo, 
^ habeant fex aoras terras quas de Bofcho ex^ 

Curcetan afceddendo per Bogliifkin ufque ad Monedatndere^, et (ic a 
Monedamdereg per iicum ufque in Polecleuan, et tie per Pclecleuan 
tifque in LochfergUs, et aLochfergus defcendcndo ufque in Doufhat, 
et a Doufhat defcendendo per ficom ufque ad rivtduni ex orientali 
parte Drumnefaneill, et a rivulo Drumnefaneill deftedendo ufque in 
ficum ex occidentali parte rivuli lllmsy et iic per ficum ilium ufque 
ih Polecloncoranguliy et fie per Polecloncoranguli ufque iti Doulf- 
loch, et inde ufqUe in Polfemuliny et fie per t'ollemulin defccxi-* 
dendo ufque in Are, et fie per Are defcendendo ufque in mare. 
Conceffi etiam burgenfibus meis ibidem manentibus ut cum quoli- 
bet plaenario tofto fuo, habeant fex acras terrse qiias de Bofcho ex* 
terpaverint infra prxdi£^ quinque ^ummatds temc, ad facienduixi 
Inde commodum fuum. Reddendo annuatim mihi pro quolibet 
tofto et fex acns terrae illi adjacentibus XII. denarios : Mandavi 
itaque, et firmicer precipio, ut omnes homines qui cum mercantiis 
filis ad vendendum et emendum ad ilium praedidum burgum meum 
venerint, firmam pacem meam habeant, et forum exerceant, et in 
bene et pace redeant. Precipio etiam firmiter, ut apud Mach, et 
Kaimbucht, et Loudun, et Cro{ran6loun, et Lachcalpine tolneum 
et aliae cotifuetudines que burgo debentur, dcntur- et recipiantun 
Prohibeo itaque firmiter, ne quis tolneum aut aliquam aliam con- 
fuetudinem quas praedido burgo meo de ratione facere debet, ultra 
praedi^kas divifas afportare prefumat, fuper meam plenariani foris 
&6iuramk Si quis vero tolneum vel aliquam aliam confuetudinem 
praedlili burgi mei ultra praedidas divifas afportare prefumpfcrit, 
precipio firmiter ut omnes homines infi^ predidas divifas manentes 
iint auxiliantes fervientibus meis ad adquirendum jus meum, et ad 
capiendum et attachiandum ilium qui tolnea aut aUquam aliam con- 
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^^ terpaverint infra praedi^as quiDque nmanuK'' 
'^ ta5 terrse, ad faciendum inde commodum fu- 
'* um.'' Now, although each burgefs was en^ 
titled to a certain quantity of this land, which 
had been conveyed to the borough, yet the al- 
lotting of that land to the individual burgefles, as 
well as the adminiftration of what fhould re- 
main unoccupied, mufl have been vefted in the 
community, and confequently in the magi* 
Urates chofen by that community (Bur. Laws, 
e. 77.) Whether this was a community in Mr. 
Wight's fenfe of the word (B. L c. 2. § i. p. 36.), 
it were very idle here to inquire : All that I 
mean to reprefent to you is, that it was through 
the hands of the magidrates that the rights of 
the individual burgefles to borough property 
originally came, and this correfponds with the 
ideas entertained by the judges in deciding the 
c^e of Deans (Fac. CoL Vol. L No. 22.) ; fos 
there the queftion was, Whether magiilrates 
had a power to feu out the property of the 
borough \ And the Court found that they poi^ 

fuetudinem ad prsediAum burgiun meum pertinentem oltra pnsdic- 
tas divifas afportayent vel afportare contenderet. Teilibus Flo- 
rentio, clefto Glafguen. Canceilario meo Waltcro ct WilF. Capel- 
kuiis meis, Philippo de Vsden. Camerario meoy Robertade LundoQ, 
iilio meo, Will, de Bofch et Hugone, Clericis meis, WilF. de Valin^ 
Thoma de Colvfl, Regmaldo de Crawfurd, apud Lanarc, XXL 
die Maij. 
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feiled that power, 00 this reafoning. That, ad 
originally the magiftrates.were entitled to give 
out the property of the borough to be held in 
burgage, the fame right of adminiftration which 
authorifed that ad ought to enable them :to 
grant feus. 

We may therefore prefume, that it was from 
the magiflrates that the individual titles originally 
came. Still in the tranfmiflion of thefe we per^ 
ceive the fame notions prevail which at one 
period prevailed in regard to the difpofal of 
every (jpecies of heritable property. It was on« 
ly in the cafe of mifter and poverty (as our old 
law exprcfles it), that property derived from 
an anceftor was allowed to be fold, and the fale 
was authorifed only on condition that certaia 
forms were obferved ; and thefe forms were 
calculated for the benefit of thofe next in fuc* 
ceffion, and for enabling them to acqtiire the 
property (Bur. Laws, c. 127.). Lands which 
had been purchafed by the proprietor were not 
fubjed to the fame regulations, and the whole 
of the fyftem muil have gradually given way 
as the ftate of fociety altered. 

The form by which property was thus trans- 
mitted is preicribed by c. 56. of the Burrow 
Laws, which declares, ** That when any man 
^^ fells his lands, or any part or portion thereof, 
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** he quha fells ihall Hand within the houie^ 
•* and come furth of it, and the other, quha 
•* buys, (hall ftaad without it, and fhall enter 
*' into it, and the ane fhall give to the provoft 
" ane penny for his pafling furth, and the other 
" Ihall give ane penny for his entry and fa- 
^* fine/* At this time, it is probable, that 
there was no writing in evidence of the fale. 
And c. 114. of the Burrow Laws declares, 
*' That an fafme given within borough, in pre- 
•* fence of honeft neighbours, fuppofe it is not 
•* given within court, is good and fufficient ;" 
from which it would appear that the prefence 
of the burgefles in court, or even of the neigh- 
bours, was equivalent to the prefence of the 
pares curia^ which we learn from Craig, was 
the only evidence of the tranfmifCon of landed 
property in this country, at a much later pe- 
riod. 

This ceremony of leaving the property void 
for the purchafer to entei:, and his entering and 
taking polTefEon, joined to the want of a writ* 
ten tide, has induced Mn Wight to Remark, 
that, in the tranfmiflion of burgage property, 
•• the nice feudal forms were not obferved/' 
Yet the want of a written title feems to have 
been a want which burgage property mud have 
felt at that time in common with jxiofl of .the 
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©thcr property in the kingdom ; and this form 
of giving poflcffion, fo far from being incon* 
fiftent' with nice feudal forms, feems to be the 
moft ancient in Europe, and appears in the 
Burrow Laws rather as the prefervatibn of old 
forms, than as the introdudtion of new ones, 
fince it is not only the form of the Roman law, 
but that of the deeds of the feventh and eighth 
centuries *. 

But this form of transference had degene- 
rated, and, in place of a public tranfmiflion of 
property, a private one was introduced, which 
was the occafion of much fraud. This we 
learn from the ad 1567, c, 27., which declares, 
** That for fa meikle as the great hurt done of 
•* before within burgh, be giving of fafmes pri- 
^^ vately, without any bailie and an common 

* Amongft the FormvU Vettres prerervcd alongft with the Stylet 
of Marcttlfus, you have the fafme of thofe daya, of which I fub- 
join an example. '' Notitia traditionalis qualiter qt quibus prae- 
<' fentibus venit homo aliquis nomine ille, ad ilium man&ini 
<< quern ante hos dies, per chartulam venditionia ad filium fuum 
adfirmavit per herbam et terram vifua fuit tradidifle vel config- 
naiTe et exitmn inde feciiTe his pra^fentibus." The obfervation 
made by Bignonius, the commentator on thefe forma, ift in thefe 
words : '' Exirvu fscisss. In fignum fcilicet traditionia exibat* 
*^ loco cedebat vacuanique poflfef&onem in alterum transferebat : 
** AHas tamen exutum fcriptum eH, ut fit fenfus, eum pofleffione 
i* fe exuiffe, ut alius ea veiliretur, & fxculi verbis uti licet utrum* 
^ m^ue retincri potcft,'* 
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^ clerk of burgh, wherethro* our Sor^^e^ 
^' Lord's leidges may be defrauded greatly,** 
therefore it is ftatuted and ordained) . '^ That na 
*^ fafine be given within burgh, of any manner 
^' of land or tenement within the fame, in 
^' ony time coming, but be ane of the bailiei 
^ of the burgh, and common c}erk thereof; 
•* and gif ony fafme be otherwife given here* 
*' after, to be null and of none avail/' The 
efiedl of this a£t has been, from the date 
of its enactment, to render every tranimiifioa 
of burgage property null that has not been gi« 
ven by a magiftrate, and to which the town 
clerk has not atfled as notary. 

With regard to the form of the difpofition of 
burgage property, it contains^ in place of the 
obligation on the feller to infeft the purchafer 
afe vel defe^ (imply an obligation to infeft him 
to be holden burgage. There is not even a 
precept of fafine to enable the purchafer to en- 
ter by confirmation ; it is by refignation alone, 
^ih the hands of the magiftrates, as his Majelly's 
commiffioners, that the title can be completed. 
This peculiarity in the form of the difpofition 
is entitled to our attention. 

We fhould naturally conceive the entry by 
confirmation to be as familiar in burgage hold- 
ing as in any other ; for certainly there feems 
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no reafon why a vaflal of the Grown holding 
burgage (hould not, as well as any other Crown 
vaflal, give a charter with a precept of fafine, 
which might be the fubje£i: of confirmatibn \ 
yet fo it is, that, in burgage holding, there is 
no veftige of fuch a deed, while it is common 
to every other holding/ How fhall we account 
for this ? Is it not that refignation is the natu* 
ral and original means of divefting a vafTal ? 
That it was by refignation in the hands of the 
magiftrates/ and in the prefence of the bur* 
gefTes, that all tranfmiflion of burgage property 
of old took place ; that it was contrary to the 
intereft of thofe concerned to admit of any fub^ 
iafeudation ; and hence that the ftatute of Ro* 
bert the Firft, by which fubinfeudations were 
prohibited, was unneceflary in regard to bur« 
gage property, and indeed never was meant to 
apply to the tranfmiflion of it. The terms of 
the flatute feem to fupport this in the cleared 
iBanoer. It proceeds on this narrative ^ : ^* For 
*^ as meikle as divers and fundry men, be buy« 
'* ing of lands and tenements pertaining to 
^^ kmghts add other^ lords, to their great hurt 
*^ and prejudice in tiqie bygune, hes entered 
^* the iamine, the quhilkis lands were fauld 
^^ and analied be the tftnants and freehalders of 

*^ ' * 2d Stat, of Robert I, c. 24. 

$c 
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• ' the faidia knights and ethers, great tUtn aod 
f* lords, to be haldpq as of their fee of themfelTcs 
^' and their heirs, and not of the faid Jbiights 
" or lords, being overlords pf the. aqaliersi 
^* maker; of the faid alienation and infefiment, 

whereby the faid overlords did tyne and a** 

mitt the marriage^, efcheits, i^nd waids qvUli 
^^ did fall and pertain to them of thek tenan« 
^' dries." This furely is direded to a Ytry dif- 
ferent object than the tranfiltiiflion of byrgage 
fubjedli ; to fubje^ts held by a different tenure, 
and with different cafualtjes from thofe ^odw^ 
in burgage holding. 

If, then, the ftatute of Robert the Firft did ftot 
and could not apply to the traiifmi^cm of borgagtt 
property, and if, in the deeds relative to that fpe^i* 
cies of property, there be nq entry by oonfii^ 
mation, while, in adl the Other kinds of pro* 
perty to which the ilat^te did apply, thif Piode 
of entry be common, does it not add li ftrong 
prefttmption in favour t>f the opinion, thftt the 
entry by confirmation ow^ its origin to &i^ 
ftatyte ? 

But, to proceed, there b this ' fiirther pecu«- 
liarity in burgage titles, that, in the respcwal 
of the inveftiture in favour of a piw dbsufer or 
^eir, neither non-entry nor reH^ duties are de- 
xnandable by the magiftrates. This follows <\d 
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I ikihiral coiifequefiM of the ftate of the vaflat 
id. this holding j for, sis that i^aflal is the corpo^ 
httioti, which, never dying, can require no 
irenewal of th^ briginsU charter^ there are nei- 
ther lidn-entrf nor relief duties due to hi& Mfl« 
jefty, who is the fuperidr not oiily of the cor-^ 
poration, but of the individdali burgefleji } and 
thefe not being dutf to hid Majefty, cannot 
be demanded by the magiftrates^ who a^ mere- 
ly M the Ring's c6mmi(fioner6 in receiving re« 
lignatidri, and giving renewals of the private 
Hghts of the burgefles ; rights fubordinate to the 
fcommon and gtlndral title of the corpohitiori, 
and of tife 6flly in diftinguifliing i\\6 privatd 

jpr<jpe^ (if the bUrgefleS. 

« • 

Ahother peculitfity occurs in what is. called 
thefafin^, though h is a deed Very different 
from the toitimoh fafiofe, of which there is no 
inftance in burgage holding, as there is ito pre* 
tefit of iclfine m the difpoOtioii to a purchafer. 
This fafine is an atteftation by a notary of pofTe^ 
ilbn being gif en^but it is iiev^r a fimple deed ; for, 
^heti i, right i* received, it rtiuft be either to an 
heir, smd theii there is (bbftantially a jiin Aion 
of the precept of clare conftat with the fafine } 
t>r it muft be to a diipoiiee, and then, as it pro- 
ceeds on a refignation made in the hands of th* 
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magiflrates; the deed partakes of thd tafgm 
both of the refjgnation and faiine* « ' 

There is fliirone peculiarity more; it isin th^ 
recording of the laline ; for, fo careful had the 
to^;vn clerks been at the time that the records 
were eftablifhed^ in the i6l7« that there was 
an exprefs exception, declaring, that the adt 
fliould not extend to ^ inftruments of fafine, &c# 
^' given by provofts and bailies of free burghs 
^' royal, of lands lying within their liboties 
*' and freedoms holden by the faid burghs in 
*' free burgage of his Majeftie/' . But the bad 
tendency of this was foon felt ; and we learn 
from the obfervations of M^Kenzie on this fta- 
tute, that the danger arifing from the omiflions 
which fometimes h^>pen were .firft attempted 
to be remedied by an ad; of federunt 2 2d Fe- 
bruary 1681, and more completely by the a£fc 
1681, Cf. 1 1., which, in the fame way with the 
adt 1 61 7, requires the reg^ilration of the lafines, 
** of fubjefts holding burgage/' within fixty days 
from their date, in books to be kept by the towQ 
clerk, under certification of nullity in all que« 
itions with thofe acquiring a perfed: and law* 
ful right to the lands. 

. Having mentioned thofe things in which the 
titles of burgage property differ from the com- 
mon deeds by which landed property is tranf-- 



icnet,' I fiiall no^ lay ihe forins of tltefc deeds 
before you, beginning with the renewal of the 
inveftiture in the perfon ' of an heir, as the 
neareft approach to the original charter. 

This deed is termed an inftrument of cogni<^ 
tion and fafine ; and it appears from the form 
of the deed, that there had been originally tk 
,claim made by the hieir, a^ proof taken by the 
magiftrate, and a cogtiition of the claimant as 
heir to his predeceflbr ; and this • may dill be 
the pradice in fome royal boroughs, but, in the 
dty of Edinburgh, no evidence is reforted to. 
The laft fafine is given in to the town clerk, 
with a note of the relationfhip of the perfon to 
be infeft, and, without any examination of wit- 
Defies, or the flighteft proof of connection, * a 
deed in the follovdng terms is got back from 
the town clerk, who trufi$ to thc/alvojure cu-- 
juflibet of the deed for faving the intereft of 
any perfon that may be found to have a prefer* 
able right. 



Inftrument of Cognition and Safine. 

In tjijs name ofGod^ jmsn. Be it knoptn 
TO All MEd^ by this prefent public ioftru-- 
meati Thax^ upon the d^y of , and 
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«f the reign of otir Soversign iMti- C»<io^ 
the Third, by the Graee of Obd Ring of Gr«j| 
Bdtain, France, and Ireland, Defender of the 
Faith, the year, in pkMsgucM oi me, nocai^ 
piibtie and comimm cleilc of the bbrough of 
, and of the witneflei after named^ fub*- 
fcribing, COMPEARED perfonally on the g;roiund 
of the fobjeds aft^ mentioned J. O. nmter in 
Edinburgh, at procurator and attorney for A^ 
B., eldeft lawful fon of L. B., whofe powenoF 
'attorney was fuiBciently known to me, the Mi, 
notary public ; and also compMahs^ ^a fao^ 
nourable man, T; W., ETq.^ one of the ]MU 
fent bailies of the faid borough of Edinburgh ; 
Aftb THEH AND tBMKE the faid baiKe, fcry 
Virtue of his office, f!0€iHOSCED and entej^ 
ED the faid A. B., eldeft km of the doceafed 
L. B., as neareft and lawful heir to the faid L, 
Bm his father, in All Knd ir^^^ (Here the 
fnbjefls arc fully defcribed) ; and immMdiatm^ 
ir thereafter the faid bailie cafe znA-BEitrEit^ 
ED to the faid A. B.^ heir forefald, heritable 
STATE and SASINB^ a^al, real, and corporal pof- 
fion of all and whole the faid lodging tod cel- 
lar, with the pertinents thereto belonging, lying,; 
Bounded, and^ ddfcribed as afofefidd, and ^thstt 
by delivery of earth and ftonife Of the ground c£ 
itk6'{£d tenement^ and Mp an4 fli|>le fberetif^ 



to .t)ie fidd }• 0.» as procurator And attorney 
forefaid* aftor the manpcr and cuftotn of cnta> 
ing and infefting the hettB of th$ piroprietoFs of 
f eoeineiKs vidun the borough to the inherU 
tance of their anceftorB^ in all points, falvajurt 

MT the premifes^ the faid J. O., «a procuratdt 
ftod attomej for$faidy asksd and took inftra4 
Bents in the hands of me, the faid notary pufaK 
fie fttb&rihlng. T'mmsjs things were fo done 
0n the ground of the faid fubjeAa, betweea 
the hours of and , of the day^ 

month, year of God, and ling's reign refpec^ 
threly iirft aboye written, BMfORS and jn ^ri^ 
szN,€Mi>£ and , witneilestQ 

the pcemifes fpeeiaUy called and required, an4 
hereto Iwith me fubfciibing. 

This infbument ia authenticated by the loag 
motoriai dbquet of the town derk, and by the &bN 
icription of the witneiTes, and is compkted by 
entetisg (within fixty days of its date) the re^ 
(iftct of the bofottgh, eftahliflied by the aOt 
t68i, c. 11.^ for burgage iubjeds, in place of 
ikkt ordmary regifte? of fa^cs» 

This, as I hate already obferved, is the AO^ 
dem ftyle of die inftniment c^ cognition in the 
9ity*.of £diahmght But the old oof be^moM 
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evident marks of a regular fervice ; for a claim 
was made, a proof taken, and the clamant 
cognofced to be heir to his predeceflbr. The 
old form bore : ^^ Which inftrument of fafme; 
the faid procurator exhibited to the faid bailie^ 
humbly requiring him to cognofce the faid. A: 
B.y eldeft* lawful fon of the faid L. B., his fa«^ 
ther, conform to the ufe and cuftom of the 
burgh obferved in the like cafes, and thereafter 
to enter and infeft him . in the faid tenement 
and others, as heir forefaid : Which requeft 
the faid bailie finding to be juil and reafonable, 
he received the faid inflrument of fafine into 
his hands, and delivered the fame to me, notary 
public, to be read and publiihed to the wit* 
nefles prefent ; which t having done, the faid 
bailie, after taking a. proof of the faid A. B^'s 
propinquity by the witneHes fubfcribihg, did, 
\rf virtue of his office of bailiary in the faid 
borough, cognofce," &c. This was in fa& a 
fervice ; there was a claim, evidence of the 
propinquity was produced, and, by the fentence 
of a judge, tlie claimant was found to be heir; 
and it . is a fervice exceedingly J well calculated 
for that fpecies of property which was to be 
carried, by it, and which is often of very trifling 
value« In Edinburgh, where the practice haa 
been given vp> no cognition takes place in favour 
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of an heir of ppovifion ; it is ^ven only in the 
chara£ler of fen or other relation of the deccaf- 
ed, conftquently, in every cafe of a claim made 
by one who is heir under a fettlement; he mnft 
produce a fervice under his proper charafter 
before he can receive hi» cognition* and fafine 
in a burgage fubjed : and the effeft of this is^ 
not only to deprive heirs of provifioh in burgage 
property of a cheap and eafy mode of entry, but, 
I fhould much fear, of creating great irreguiari- 
ty in the method of completing the title. 

The property being ia this manner vefte J in* 

• -* • 

the heir, I AkiII fuppofe him* to* have &Mt the- 
(hbjedl. The difpofition will be in thefe terms^: 

I^ A. B;; heritable proprietor of the-fubjeSst 
^&tr ^eci^d, in consideration of the fum 

- • ■ ' 

of paid to me by C. D;^ as the- agreed' 

price of the ftibjedls after difponed^ have ^oxd 
and DWP€iffEi>, as I hereby* s^ll^ alibnatb^ 
and iifs^Oi^JS, to and in favour of the faid G. 
©k, h« heii^- braffignees whomfoever, heri*- 
tably and^ irredeemably, AtL and fTHOL-E that 
dwelling koufe (Here the ftibje6t is dcfcribfed^ as 
in thft^ fegmep title dfeeds); - together with- all^ 
right, tirib; and intereft, diiim of right, proper- 
ty and poiRffibn, petitory or pofleflbry, which 

3D 
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I, my predeceiFors or authors^ had^ have, ae 
anywife may bavc, cla^m, or pretend thereto, iq 
all time coming : u!4no I mind and oblige me, 
my heirs and fucceflbrs^ to infeft and f^iie, up- 
on thpir own proper expenee, the faid C, D. or 
his forefaids, in the houfe, cellar, and pertinents 
^bove difponedi to be holdbn q£ his Majefty 
in free burgage, for fervices of borough ufed 
and wont ; jfND^ for cofnpletii^g that infeftment, 
I Mjxs and constitute 

, and ea<:h of thefi, jointly 
and feverally my lawful arid Irrevocable procu- 
xators, for me and in ;ny name ro BEsifGN^ liker 
as I hereby r^siOn, surrendem^ vpgife^ oter^ 
GiVM^ and DELjirBB:^ 4L^ and wnoiE the faid 
lodging or dwelling houfe, with the cellar and 
pcrtine&ts above difpoaed, all lying, bounded^ 
and defcribed in manner foresaid ; together widi^ 
all right, fide, intereft, claim of right, prqperty 
pr pofTefiioq, which I, ptiy authors and prcde- 
ceflbrfi bad, have, or otherwife pan have thereto, 
IN the hands pf the Lord Provol^ or jtny one of 
tJie biaiUesi of the bprpugh pf Edinbiirgh for the 
tinp^^ |is in the hands of his Majeli'y^ immediate 
lawful fuperior thereof, in fafour and for new 
iofe&tnQnt of the fame, t^ be: made, given and 
granted to the faid C. p« and his forefaids, herita- 
Uyand irredeemably, in due and competent fornot 
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a6 efifeirs, a£):s, indruments, and documents in 
the premifes, to call for and receiye!, and gene- 
rally to do every other thing in relation thereto 
that I could have done myfelf if perfonally pre* 
fent, or which to the office of procuratory in 
fuch cafes pertains ; all which I oblige me td 
hold firm, and without revocation : WnicH 
lodeing, cellar, and pertinents, with this pre-^ 
fent difpofition thereof, and infeftment to fol^ 
low hereon, I bind and oblige me, my heirs^ 
executors, and fiiccefTors, to warrant to the faid 
C. D* and his forefaids at all hands and againft 
all deadly as law will, and to free and relieve 
him and them of all (lent, annuity, ground an-- 
nual, and other public burdens due and pay- 
able furth of the premifes, preceding the tenni 
of , which is hereby declared to have 

been the time of his entry thereto, and of the 
cefs payable on or before the 125th day of 
March lad ; the faid C. D. and his forefaids be- 
ing always obliged to free and relieve me and 
my forefaids of the public burdens and cefs in' 
all time thereafter. And I hereby assign and 
MAKE OVER- TO and IN FAFOVR of the faid C 

« 

D# and his forefaids, not only the rents of the 
ikid lodging and cellar from the faid term of 

, and in all time thereafter. But 
ALSO the whole writs, evidents, rights, titles, 

3D 2 
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and fecuritied of the faid fubjefl cooceiVed ia 
my favour, or in favour of my predec^fiors or 
authors, with the whole claufes, tenor, and 
contents thereof, and all that has or is compe- 
tent to follow thereon ; ifjuch assignation I 
BIND and OBLIGE me and my forefaids to ht ar- 
rant^ as to the rents, from i^Qi and 4aed on- 
ly, and, as Co the writs, at all hands and ag^nft 
all deadly, as law will ; and I have herewith 
delivered up to the £ud C D. the title deeds of 
the iaid . iaibjeds, ^J^eeably to an iavenlGry 
thereof^ figned by me, of this datQ, as relative 
hereto^ all to be kept and ufed by the faid C. 
D. and his foreiaids as their awn proper evi- 
dents in all time coming. And^ laftly, \ coN" 
SENT to the rcjgiftration hereof in the books of 
Council and Seflion, or others competent^ there- 
in to remain for prefervation^ and. that all exe- 
cution neceilary may. pafs hereon m form as 
effeirsj and for thatpurpofe coN^rirurB 

my procura^ 
tors, &Crf In htitness whbbbof^ &c. 

This is, properly fpeaking, the only deed 
in the transference of burgage property with 
which the conveyancer has any concern, as the 
other deeds are the operation of the town clerks; 
and I ihaU here mention fuch changes in the 
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form al are otioft cohimonly to be met with iti 
this deed. 

1 » In burg^tge fubje£):S9 it is very common io 
take the right to huiband and wife tn con-^ 
yoxiOi fee ztA jiferentv and to the childreti in 
fee ; confequentlj the difpofition is often giant- 
ed by thofe having this intereft in the fubjed, 
as well as to fuch difponees. I fhall therefore 
givie fo much of the form as will be lieceHary 
to explain the change which thi$ oCcafions in 
the difpofition. 

I, A. B*, foo of the deceafed L. M*» heritable 
propri«or of . the fubjed:s after fpecified, and 
I, O. P., widow of the faid deceafed L. M,^ life- 
reficrist of the faid fubjeds, ii\r coNsiDJ^RjiTion/i 
&c,, i>o. hereby, for our reipedkive rights of fed 
and liferent^ ssll^ alibnat;^^ and dispo^ts^ 
to and in favour of C. D., and £• F. his fpoufe^ 
in conjaon^ fee and liferent, for her liferent ufe 
allenarly, and in implement to her in fo far of 
the provifions made in her favour by her faid 
hufband, and to G. D.» their fon ; whom fail- 
iikgf Xo the faid G* D.» his heirs or aflignees 
whom£:>ever, in fee» heritably and irredeem* 
ably, ALL and WHOm^ Scc^ (The obligation to 
infeft i« thus exprefled) : And we bind and 
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OBiiGB uSy our heirs and fucceflbrs, for our 
refpe&ive interefts in the faid fubjeds, to infeft 
and feife, on their own proper expence, the faid 

C. D. and £• F. and the faid G. D., according to 
their refpedive rights of fee and liferent aa above 
expreiled^ in the houfe^ cellar, and pertinents 
above difponed. (In other parts of the deed, as 
in the procurator/ of reiignation, and in the aA 
fignation to the rents and tide deeds, die difpo* 
nees Trill be mentioned in the fame terms ; but^ 
in fuch a deed, there is often a claufe inferted 
for the purpofe of preferving the hufband*^ 

^ power over the eilate ; it comes in in the clofe 
of the difpofitive claufe, in fuch terms as thefe): 
But rmsjsrfing alwats power to the faid O 

D. by himfelf , without confent of his faid fpoufe^ 
or of the faid G. D., to fell and difpoie of the 
forefaid houfe and cellar, with the pertinents; 
or to contrail debt thereon, or to exerctfe any 
other 2lQl of adminiflration as fully and ^eelj 
in ail re/pedls as if no intereft whatever had 
been hereby conveyed to the faid E, F* or 

G. D. . 

» 

. 2. When the difponer is not infeft, if he be 
an heir, he will give a .warrant for obtaining^ 
himfelf in&ft, and then a procuratbry ^r^?e^ 
iigning in favour of the purcbafer* Thtife : 
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ly WHICH LODGING^ Cellar and peftinents, I 
BIND and OBLIGE me, on my own expence, td 
procure myfelf duly and lawfully entered and 
infeft ; and, being fo entered, I oaligs myfelf 
and my fore&ids to infeft and feife the faid & 
D. and bis forefaida, on their own expence, in 
the faid fubje£ks, to br holixen. of his Majefly 
in free burgage, for fervices of borough ufed 
»nd wont : jiNn^ for obtaining me infeft in the 
faid fubje<^s, and completing the faid infeftment 
In fa?our of the faid C. D. and his abovewrit- 
ten, 1 hereby make 'land coNsrirtrrs 

I jointly and 

fcverally m:y procuraton, to procaire rae infitlc 
»nd icifed in the faid lodging, cellar, and perti^^ 
9fntSy by fervtoe, retour, and cognitlo&i or in^ 
^nj othec way nece£Qiry i and my dde to tb& 
Uid fubjefks being efta^^lifhed, I hereby audio* 
rife my faid procurators, for me and in ' my* 
oame» to resign^ as I hereby, thca asr aow^ 
and now as then, RESicXy surrendmRj upQirSj 
fatFERtsiirJLy and dslifbRj ^ll and ivuolb^ ^tc^ 
(The reft of the flyie is in common form). 

3. When the granter.oif the dij^wfitioniil 
tlimfelf a difpoaee uninfeft^ the 4eed will, in the: 
obligattoa to mfeft, run ia thde terpis : 
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I, A. Bm deriiring right to tlie fubjeds after-^ 
mentioned from R. S., heritable proprietor there- 
of, IN COSiSI DERATION^ &C. In WHICB LODG^ 

t 

INC OX divelting houfe, and garret above difpoa- 
ed, I BIND and oblige me and my f^M^efaids to 
infeft and feiie the faid Q D. and hia above- 
written, on their own expence, ro BS holden 
of hia Majefty and of hia royal fucceflbra in 
free bui^age, for fervice of borough ufed and 
wont, and that by |»{igha[tion ; and^ for com- 
pleting that infeftment, I do hereby assign and 
MAKE OVER to the faid C* D. and his forefaida; 
the whole |:itle deeda of the faid fubjeda, with 
the whok claufea, tmor, and contents thereof, 
^md a|I that has, oris competent to follow there* 
upon, ^& in particular (withput pvejudi^e tO; 
the faid generality) a diip^ti<Mi, of date - , 
granted to me by W. Y., with the unQceouled 
procuvatdsy :of refigna(ion therein contaii^ed (^, 
if tiifi gmnler has himfelf right by^ df^ofitiofl^ 
^d afligAation, iay)^ .'* andmpactiduba: , without 
pcejufKote^Q.the faid'gciiierality, a. dsfpolki^n by^ 
.':..; vita 1W. ¥•, :df daibQ > , and tcr 

the unexecijted procuratoiy of'rcfignation there- 
ia contttinqi,' ta which LhiEBs^; x%ht by dffppfi^ 
tton ah^iaffigaajtion^^fom the fiudc^W. ^.9 oB 
date : • /^ with fialf powqjr ' to; iSti^ faid C^ ©. 
or hia forefaid8> in virtue thereof, to procure 
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themfelves infeft in the faid fubjedksas fully and 
fniely as I might have done myfelf before grant- 
ing hereof. And I do hereby further ASsibif 
and MAKE OVER to the faid C. D. the rents, &Ci 
in common form. 

4. It happens, in the tranfmiffion of fubjedls 
(ituated within the city of Edinburgh, that they 
are often infured in the Edinburgh Friendly In- 
furance Office, which has the effeiSt of render-* 
ing the purchafer a partner of that infurance 
company, and confequently of entitling him to 
the dividends which may fall due on the ftock 
correfponding to the fubjeft conveyed. The 
change which this will occafion in the deed, 
will occur in the.aflignation to the rents, which 
will be thus exprefled : 

And I hereby assign and make ofer to and 
in favours of the faid C. D. and his forefaids, 
NOT onlt the writs and title deeds of the faid 
fubjcdls, in their whole heads, tenor, and con- 
tents, with all that has or is competent to fol- 
low thereon, but also the rents of the faid 
lodging and cellar from and after the faid term 
of which is hereby declared to be 

the term of his entry thereto, with the certifi- 
cate 'of infurance of the faid property in favours 

3E 
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of 9 given by tke Ediabugh Focndly 

iBfurance Compaay itgainft Lofics by tive^ #f 
date the , and all benefit that may aiiie 

from the fald infurance* from and aftor ihe &id 
term of * , with power to the iaidCI. D. 

and his forefaids to receive and dilcharge the 
rents hereby affigned, and dividends payable 
by the (aid fidiniHirgh Friendly Infuraiice Com* 
pany, surslogatinq and suB^TtruriNQXh^fzid 
C D. and his forefaids in my full right aod 
place of the premifes for ever ; which jissi^^ 

NATION I BIND and OBLIGE me to HTAitRANT 

as follows, &c. 

I 

$. The premium of infurancef in the Edin- 
burgh Friendly lafurance Company, and which 
forms the flock of that company, and eottdea 
the infured to a dividend, has not perhaps been 
paid up, and) byadl of parliament, it is deckred 
to be a preferable burden on the fubje<5l. Where 
this is the cafe, it will be proper to add the fol« 
lowing provifioa to the a(Sgoation : 

** Profiding alwaxs that the faid C D.. aod 
his forefaids, by accepting hereof^ are bound to 
relieve me and my forefaids of the fum of 
L« , Sterling, and of the intereft which 

fliaU fall due from aod after lus (aid term of 
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entr^r Bemgthe;promiiim of in^Kaffice dns td 






TheP: d^ecvadons con^reheod the chaages 

« 

vr&ieh s^ie peculiar to this difpoiition ; and al- 
though what remains be properly the province 
of the town cleii^ I (hall lay before you the 
ivrniB of thofe dee(ls by which the di^^tiom^ 
iji o^n^eted. 

Inftmment of Safine. 

The iafimment of i^ne in the tranfmiffioQ 
of borgpage.fu^ds paxtdces, aa I hKve ^esdy 
phfenredy more of the nature of the inflrament 
of refignatioD than of fafinej and I (hall g^v^ 
the example of this deed . La the di&rent cir-r 
cumftances. that moil commonly occur; and^ 
fivft, where the difpofition ccwies from a perfon 
infeft,. amd contains a warrant of infeftment, it 

will run in thefe terma : 

' ' ' . 

hi TKM VAMB^QF Gai^ AmB». Bt It KNOWN 

rojitL UMN^ hj thia prefent fiuUie inftrament, 
TkiMT^ upon the dskfi^ ytan^ and 

3 E ^ 
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I 

of the reign of- our Sovereign Lord George 
the Third, by the Grace of God King of Great 
Britain y France, and Ireland, Defender of the 
Faith, the year, in presence of me, 

notary public and common clerk of the bo« 
rough of ' , and of the witneiles fub- 

fcribing, COMPEARED perfonally on the ground 
of the fubje&s after mentioned J. O. writer in 
Edinburgh, as procurator and attorney for and 
in name of A. B., by virtue of a procuratwy 
of refignation contained in a difpofkion after 
mentioned, whofe power of procuratory was 
fufHciently known to me, the faid notary pub- 
lic, and pafTed with an honourable man, T. W., 
Efq., oncf of the prefent bailies of the faid bo*- 
rough of , to the ground of the te- 

nement of houfes^and others after mentioned ; 
AND THEN AND THERE the faid procuf^tor, 
with all due reverence, and by ftaff and iiaton, 
as ufe is, resigned and surrendered, all s^nd 
WHOLE (Here the fubjeSs are defcribed a( in 
the difpofkion), in the hanj>s of the iaid bai- 
lie, as in the hands of his Majefty, immediate 
lawful fuperior thereof, in eafour and for new 
infeftment of the fame, to be ^ven and grant- 
ed to C. D. in due and competent form, anid 
that by virtue of , and conform to a procuratory 
of refignation contained in, a difpofition granK 
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^.by thefaid A. B. to the iaid C. Dm of .date 
the day of , as by the faid dif- 

pofition, produced and publicly read by me, the 
faid notary public, to the bailie and others pre- 
fent, .did clearly appear ; which refignation fo 
made waa received by the faid bailie, who, by 
virtue of his oiEce» and at the defire of the faid 
procurator, GjirE. granted back^ and deu^ 
FERBD to the faid C. D. heritable state and 
SASJNE^ a&ual, real, and corporal ppfTeflion of 
AZf, and WHOLE the lodging and cellar as above 
defcribed, and that by delivery to the faid 
procurator of earth and ftone of the ground of 
the faid lands, and hafp and ftaple. of the faid 
tenement of houfes^ after the form and tenor of 
the faid difpofition, and cuftom of the boirough 
in all points. Whereupon^ and upon all and 
sjjNDRT the premifes, the faid procurator ^^i;:- 
ed and T(fOK inftruments in the hands of me, the 
faid notary public fubfcribing. These things 
were fo done upon the ground of the faid fub-- 
je&s, between the hours of and , of 

llie day, month, year of God, and King's reign 
rcfpeSivdy firft above written, before and in 
PRESENCE of and , witneffes to 

the premifes fpecially called and required,, and 
^ereto with me fubfcribing« 
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Tlu$ laiiae is attefled \ff the octary'i lod^ 
doquet, in which he adds to his defignatiofl 
ckrk of the borough in which, the iUgeft is fi^ 
tiuted, and it is attefted in tjbe OMiinoii waf]p 
by the fabfcriptioii of the witnefies# It theft, 
within fixty days of its date, muft eater the 
record kept by the town ckrk, and this, con^ 
pletes the title of the purchaler» 

Where the difpodtion does not contain at 
{^-ocuratory of relignatiott, boir a£gna an un- 
executed procuratory contained io a former ikS^ 
pofitian, you will fay^ ** hf fAWi»R and feir 
new infeftment of the fame, to be g^ven afid; 
granted to C. D. in due and competent ferm^ 
and that in virtue of a procuratory of M(ig«^ 
nation contained yi a difpoiitioa made and 
granted by the faid W. Y. to A« B«| c^* date^ 
the , to whi^h difpdfition and imexe^ 

cuted procuratory therein contained the UiA C^ 
P^ has right by difpofltion and aflignation in 
his favours, granted by the faid A. Bw^, of date 

, as from both of the iaid (fifpofi* 
tions, produced to and publicly read by mc, tin. 
faid notary public, to the faid bailie saMlocber^' 
did clearly appear," &Cf 

Where the difpofition has beea giamed bf^ «i^ 
heir unentered, it becomes neceflary not only to 
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fyre infeftmeat to the puKhaTer, hat previdufly 

I 

fca complete tHe title f£ the ieller ; aod it is 
done, however kK:oogruau$ it may appear, m 
one aA4 the fame deed. It is called a cogni* 
tion aad fafine, aad is in thefe terms : 

I^ rajs NAME OF God, Amen. Knomt all men 

by this prefent puUk iafimment, that upon the 
day df , &c, in i^resencs of me 

xiotary public, city clerk of Edinburgh, and wit-» 
^4&$ fiibTcribing, compeared peribnally on the 
ground of the fubjedls hereafter defcribed, an 
honourable man, A. B; £fq. , one of the prefent 
bailies of the faid city ; and then and there 
t^ faid bailie, by virtue of his office, cognosced 
afid ENTERED C D. as nearefl and lawful heir 
to the faid deceafed £. D. his father, in aul 
and ITHOLE that lodging or dwelling houfe, &c« 
If HEREIN the fatd E. D. flood infeft, conform 
to liis inflrument of fafme under the hand of 
, dated , and gave and DELirERED 

to the faid C. D» as heir forefaid, heritable ftate 
and fafine, adlual, real, and corporal poflefiion, 
of ALL and 9§rH0LE the fbrefaid lodging or dweU 
ling houfe, &c., all lying, &c , and that by 
delivery of earth and ftone of the ground of 
the faid fubjeds, and hafps and flaples thereof, 
to J. O. writer in Edinburgh, as attorney for 



4i6 Of the Pujrcbafer's 

and in hift name, after the manner and cufknu 
of entering and infefting the heirb of the pro^ 
prietors of tenements within borough, to the in« 
heritance of their anceflors, in all ,pointa^>fii/v0^^v* 
re cujujlibet: And immedutszt thereafter^ 
and in prefence of me the faid notary public 
and of the faid bailie and witnefies, cOMPOAREik 
on the ground of the (aid fubje^s, the faid J^ Oc 
as procurator and attorney for and -in name of 
the faxd C. P.» by virtue of a procuratory >of rcK 
fignation contained in a difpofition of «the .fkid 
lodging or dwelling hdufe, with: the cellars^ gar-* 
rets, and pertinents thereto belonging, dated 

, MJJ>E and GRANTED by the faid E. D. for 
the reafons and caufes therein exprdSed, to and 
in favours of F. G^ and his heirs and affigp«e» 
\;(homfoever, heritably and irredeemably^ a^ 
from the faid disposetion produced to and pubr 
licly read by. me the faid notary to the faid bai* 
lie and witnefTes^ upon the ground forefaid^ 4id 
clearly appear and was evident ;. and then 
and there the faid J. O., as attorney for the 
faid G. D., with all due reverence, and by flafF 
and, baton, as ufe is, resigned and surren* 
DEREfD all and whole the lodging or dwelling 
houfe, &c., lying, bounded, and defcribed.in? 
manner forefaid, in the hands of th« faid 
bailie, in. favour and for new infeftments of the 
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fame, to be made, given and granted to the faid 
F. Gm and that in manner underwritten; 
WHICH RESIGNATION^ fo duly and lawfully: 
mflde, was admitted of and received by the faid 
bailie, who by virtue of his office, and at defire 
of the faid procurator refigner, gave and de^ 
LiFERED to the faid F. G. heritable ftate and 
fafine, adtual, real, and corpqral pofTeflioiv of 
ALL and WHOLE the forefaid lodging or dwelling 
houfe, &c,, AND THAT by DELiFERT of earth 
and (lone of the ground of the fame to the faid 
J. O., as attorney alfo for and in his name, 
after the form and tenor of the faid difpofition 
grafted by the faid C. D. to the faid F. G., and 
procuratory of refignation therein contained, in 
all points. Whereupon, and upon all and fun- 
dry the premifes, the faid J, O., as attorney 
forefaid, aflced and required inftruments, one or 
more, under the hand of me the fakl notary 
public fubfcribing. These rkiNGs were fo fe- 
verally faid and done upon the ground of the 
forefaid fubjecls, after the hour of , and be- 
fore the hour of , of ihe day of the month, 
in the year of God, and of the King's reign re- 
fpedkively firft above written, in preience of 
and , witnefles to the premifes fpecially 

called and required. 



3F 
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If the deceafed was poileded of an uneixecut* 
ed pfocuratory, then his heir, in place of being 
cognofced (which can take place only when the 
deceafed has been infeft in a burgage fubjdd), 
mud complete his title to the unexecuted pro« 
curatory by a fervice, and convey it to the pur- 
chafer^ who will then be infeft in common 
form. 



2. Borough of Barony. 

The power of creating a borough of barony 
is veiled in the Crown ; and previous to the 
Rebellion in the 1745, many ere<Slions of this 
kind had taken place ; ambngft thefe fome were 
entirely* dependent on the original proprietor of 
the,groui;id, in whofe favour the grant had been 
made ; their magiftrates were named by the 
Baron, and he poflefled great power and influ- 
ence in the borough, while other boroughs were 
unfubjedled to any fuch controul, were poflefled 
of the power of ele£ting their own magiftrates, 
and held the management of their own funds. 

It was this difl:in6tion betwixt the dependent 
and independent boroughs which induced the 
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legiflature, ia framing the a£l abolifhing the he- 
ritable jurifdidions of this country, to cnadl 
that all jurifdidions, powers and authorities 
ypftcd in regalities, bailiaries, &c. fhould in fu- 
ture be exercifed by thofe judges to whom fuch 
jurifdi£i!lon would have belonged, had fuch 
bailiaries, &g. never been erected ; at the fame 
time that an exception ^vas made in favour of 
fuch ** borough of regality or of barony, or to 
*' the magiilrates of any fuch boroughs refpec- 
*' lively, ^hich are independent of the Lord of 
** regality or Baron refpedivcly.'* 

It is evident from this ad,' that it was not 
meant to circumfcribe the power of the Crown, 
when that power could be exercifed with fafety ; 
much lefs when it might be exercifed beneficial- 
ly for the public ; and accordingly all thofe 
boroughs of barony which had been fo confti* 
tuted as to be in no danger of becoiliing the 
tools of the great proprietors, were preferved ; 
and cottfequently the power of the Crown to 
make fimilar eredions in future, ought not to 
have been doubted. It happened, however, 
that for upwards of twenty years from the date 
of the acS, no fuch creation took place ; and the 
charter in favour of the late Lord Gardenftone, 
eredling the village of Laurencekirk into a bo- 
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rough of barony, was the firft ere&Ion that was 
made. 

As there had then been no late application of 
that nature, the competency of it, as well as the 
proper form of fuch a grant, was confidered by 
the Barons of Exchequer, and by the Crown 
Lawyers, and the form of it fettled. This 
grant is obtained by prefenting a petition to the 
Lords of the Treafury, in the form which I am 
immediately to lay before you, and which will 
be ligned by the perfon in whofe favour the 
grant is to be made. 



To the Right Honourable the Lords CommiJJioners 

of bis Majefifs Treafury ; 

The PETITION of W. D. Es^ 

HUMBLY SHEWETH^ 

That your petitioner ftands heritably infeft and 
feifed, in virtue of a charter from the Crown, 
in ALL and whole the BAKONr of C. D., com- 
prehending therein the town and lands of , 
with the mill and mill lands, multure^s, fucken, 
and knavefhip of the fame ; the town and lands 
of , with the pertinents of the faid landsj 



I 
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&G., lying in the parifh of and fheriffdom 

of . 

^HAT as the petitioner has eftablifhed the 
village of C. on this faid lauds, at a confiderable 
expence, for the purpofe of giving encourage- 
ment to trade, manufactures, and induflry ; and ' 
as it might enable him more effectually to ac- 
complifh thefc purpdfes, if the faid village, now 
to be called C. D., were with fome territory 
around it erected into a borough of barony ; he 
is therefore defirous to refign the whole of his 
property, with the faid village of C, in the 
hands of his Majefty, in order to procure a 
charter of nofodamus of the faid lands, ^nd 
ALSo.uNiTit^G and ERECTING his whole fub- 
jedls into a baront^ to be called the barony of 
, and likewife of erecting thp faid vil* 
lage of C, as far as already built or (hall hcre^ 
after be built upon the faid lands, into a free 
BOROUGH of BARONT^ with all the liberties and 
privileges belonging to any borough of barony 
by the laws of Scotland, constituting and 
ORDAINING the fame to be the head borough of 
the faid borough of C. D.; the faid charter 
containing at the fame time all the legal and 
ufuai powers of adminiftration competent to the 
petitioner by fuch eredion ; and particularly a 
power to the petitioner of granting charters to 
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the inhabitants and oommiinity of the faid bo* 
rough, regulating and adminiflering the admi« 
niftration and police in whatever manner he 
ihall think proper, confiftently with the laws of 
Scotland. 

' T!hat as a weekly market is much wanted in 
that part of the country, the petitioner humbly 
propofes, that power and liberty be ^ven to him 
and his heirs and fucceflbrs, of holding and 

APPOINTING a WEEKLT MARKET withiu thc 

faid borough of 0. D., upon fuch day of the 
month as ihall be thought mod convenient. 

Hhat the petitioner is alfo defirous that the 
faid charter {hall contain the prifilege of tifo 
ANNUAL FAiRS^ for black ciittle, horfes, fheep^ 
cloth, and merchant goods, to be held upon any 
part of the faid barony, for three days fuccqf- 
fively, commencing upoa any day which (hall 
be appointed and thought moft proper by your 
Lordfliips or the Barons of his Majefty's Court 
of Exchequer in Scotland, from the firft of Fe- 
bruary till the firft of (Xlober, with all the 
tolls, cuftoms, and powers competent by fuch 
grants. 

Mat it therefore please your Lordfhips 
to appoint a fignature to be prepared, 
containing a novodamus, of the faid lands. 
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and uniting and eredling the faid whole 
lands and others before fpecified, into a 
borough; to be called the Borough of 
C. D., with the ufual privileges; ^jvd 
' ALSO erefting the faid village of C. into 
a free borough* of barony, and declare 
ING the fame to be the head borough of 
the iaid borough of C, D., containing the 
ufual powers and privileges before men- 
tioned^ JTITH a grant of a weekly mar- 
ket and two annual fairs, cuftoms and 
privileges thereof as aforefaid, or fo to 
do tiierein as yout Lordfhips (hall fee 
proper. 

And your petitioner fhall ever pray, 

W. D. 

This application is tranfmitted to a folicitor 
in London, who prefents it to the Treafury 
Board, by whom it is fent down to the Barons 
of Exchequer, with directions to ** Report to 
** the Lords Commiffioners of the Treafury 
*' their opinion of what may be proper to be 
'* done." The Barons, in confequence of this 
remit, order a (ignature to be prepared, in this 
form : 
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GspR GE R . [Superfcribed , by bis My eft j. 

Our Sovereign Lord, with the fpecial advice 
and confent of James Montgomert of Stan- 
hope, Efq. Lord Chief Baron of bis Majefty's 
Court of Exchequer, in that part of Great Bri* 
tain called Scotland, Fletcher Norton^ £fq., 
Sir John Dalrtmple Hamilton M^Gill, 
Baronet, Cosmo Gordon^ and Archibald 
CocKBURN^ Eiquires, remanent Barons, of his 
Majefty's faid. Court of Exchequer, i)Rj}^iNs a 
charter to be made and pafTed under the feal 
appointed by the treaty of Union tx) be kept 
and ufed in Scotland, in place of the great feal 
formerly ufed there, gifing^ granting^ and 
DISPONING^ and for his Majefty and his royal 
fucceflbrs perpetually confirming ; LitEAS his 
Majefty, with the fpecial advice and confent 
forefaid, by thcfe prefents gifes, grants^ and 
DISPONES^ and for himfelf and his royal fuccef- 
fors perpetually confirms^ to his Majiefty's lo- 
FITS W. D. of ,C, D,, Efq., and his heirs and 
aflignees whomfocver, heritably and irredeem- 
ably, ALL and IF HOLE the lands and barony of 
C. D. &c. ; which lands of C, D. and others, 
with the pertinents, pertained heritably^ of he- 
fore to the faid W, D., and were, with all right, 
tide and intereft which he had, or any wife 
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im^t have^ cldtn^ or pretend, by his lawful 
pro(:iirator3 in his name, to that effecl; fpecially 
conllituted, in virtue of the procuratory of refig- 
nation aftermentioned, duly and lawfully rb^ 
SIGNED at Edinburgh, on the day of 
IN THB HANDS oE the faid James Montgomery, 
^fq.. Lord Chief Baron, for himlelf, and in 
name and behalf of the remanent Barons of the 
faid Court of Exchequer, as in the hands of his 
Majcfty, immediate lawful fuperior thereof, in 
FArovRSLudfor new infeftments of the fame, to 
be made and granted to the faid W. D. and his 
fbrefaids, in due and competent . form, jfND 
THAT conform to and in virtue of a procura?* 
tory of refignation granted by the faid W. D. in 
favour of himfelf and his forefaids, dated the 
day of * ^ AS AvmsNTtp instrumsxts 
taken upon the faid refignation, in the hands 
of at more length bear : And mormofbr^ 

in corroboration of the faid charter^ and infeft* 
ment to follow hereon, his Majefty, with adrice 
and confent forefaid, has oiNEircirEN, grant^ 
ED^ and DISPONED^ and for himfelf and his 
royal fucceflbrs petpetually confirmed, like^. 
AS his Majefty, by thefe prefents, of new gifes^ 
GRANTS, and dispones^ and for himfelf and hisr 
i^yal fvccefibrs perpetually conpirms^ to and 
IN FAFOUR of the faid W. D. and his heirs and 
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aflSgoees f whomfocfver, hciftiiUir . tuid , UTodeaie 
ably, ALL aa4 wbolj^-^ foK^MdJ^nds of & { 
together ^l^twich.;tbe yillag« o£,C^ bnolttupon 
thefaid IukUi aad herein after eroded. kk|0:«Ji0* 
rough of barony- J Btyr ^fiSimrAm.mk^^ tVb^^ 
iitHjiBtrAffif9 9^ ithft (^d .i^oAPeiolHT'MddroM- 
jnnyirr thereof, the riglttst. i«inl3iifti9fi»}ii«nd 
foivUeges conf^irred upon them b7ryirtue(aqd;>a 
coniequcnee (^the A4d.ere^ot»)b<pn^n;<€ontainrr 
ed ; 4Np. j^scfiARtm the iaoM ^^l^ilq^^M 
dent; ofi /tf|i^,,^p>ff)^di.h;jthtfl!{>^«niygqaaitj 

Bia4? in fi^y^HF <iif\ t|^|sud i^^* P. Mad ImTSHtrj 
^^Syjfix^ffft '^. fo far . a9 4^er^nv4>^ci«]ilgt ^i^ 
ferved: /^s al^Q* hif Ma)^^ of. KSfg-.^irjisi 
o^AffTS^ aa^ft^^i^uiR^/fot hps MitffftytasA 
hjai royal,.ifUccfiflpra,,BFr^<^S«)|yfii»WWfiRjgflij(r^ 
and;!?Ar F^ir^puB, Qitk^f^^Jdi'm^W^Sr, 
f^da, heritably and i^qii^nif^lgs^filjji^lit;. tkie 

fofl^n, af ;iv^sU.pftit9ry »»,j^%iy^«*j<*l.hi» 

Majefty,.pr, JWs rq»3K^ufii¥)gf!»ito|;i qniH#|efli»f«| 

had, ba^e, or ifi^yv^^^ ^ynrissimd> !«».|Mf9n 
tend tothp fri4;vi!(olfeiw6j^^^in*i/*u^^i>lM* 
ai«j^. 4i(po»»^4» wk^ I5l» Bfif^wnfti. «Ria^yi.pi«ft 
or. part* there9fi.r«5!^#r»B^:»*?»*«bn6t*ft»mW 
caiimJ<ie?ii pro^, and ,d^ti^s, 4»fj ^^feei ;fep^fti(M fiA 
y^rs byjpaft,/, j^ ,what?i?6ri5a«ifei;pj?w«HP|^I«bft 
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VskRTN^!^>^d'^iait'^ with> all ft<£ti6n, fuit, dxA 
exe^ficAi! eo^i^etdgf^i t>r which'may anywifd 
beicdmpetoitt' to his Majefty and his roy:il' fuc- 
eeflbre thereupofa* Yt) 4<»d7A^ fifZ-oy* of the faid 
W.DPandvhiaofof^aldft,' fiS^ and^ to all time 
conai»|g'^'<mth<itIuth' generality; ' and ait odier 
eixdeptioiift; ntrllitiea aiidiim^etfei^ions, whi<?h 
might be -aioVed dr 6bje(%d againil the (axnt-, 
his' M^«ifty'has d'ii'i^£iv^£i>, >and fbr^hittifelf arid 
biSJIVStyiU'fifi^^Ifot^, xddfii}rM^'fttb)ea<, by thefe, 
p»tfentfe; how < AndMfck' ^vet^ j**i»J?i/sAS?.' ^jvz> 
FVKrJiMA\ ^omihiRitiG that' thfe Taid- W; '-D; 
has' ere^d alr-viUage on the forefaid lands,- fotr 
tH^i-pUrpi^fif' df' ^ticduragbg Stidttftry and -priO)' 
tixoti^ nuaoiifa^ttf^^'^d^'t^kt; "fbr'^^b^' adL- 

▼afideaient'bf thiefi^^^ P^h?^^* ^^ is ^Hlbg 
and deBibuis'thatitJh^'l&ild^^lage of C, fo far as 
alrea(fyi'buttt^W^i» AaU' hereafter be4)ai}l!'Wi>i^'i 
iiii the p^icuklr hoUkdi and litn^s after fpebl- 
ficdy ^otild be ik&ct^ into- a f^ and inid^^- 
pendebt bofongh'ttf barony, THSRBfORS, his' 
Majefty, *wkii; the ^cial ' advice and* confent 
forefaid, has dtsfonbd. arid DiiuifiTEDj and ibi^ 
bif&f^M' and his rojral fuccefibrs^ by thefe prtfenf^ 
j>is^k^tLnd DISUNITES the whole landt, teindi^ 
m}Ils«*ihi1Matids, and other heritages particular*' 
ly above fpecified, with the pertinents^ from all 
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barotiles ortegalhies whereof the fame may hcni^ 
tofore hav^ been a pare or parts, and € re at Mi ^ 

VNITES^ ERECTS^ jil^TiEXM'^ ahid INCORPORATES 

the whole forefaid lands, teindsi, millsi <tmU« 
lands, and other heritages, With the pertinents 
particularly before fpfecifrdd and deititlbed, r;^- 
TO ONE ir HOLE and free EAk-oNr, to b6^ called 
the Barony of C. Z>. ; ani> ctfes^ GkANirs^ 
and COMMITS to the faid W. D. and his* fore*- 
faidSy under the excepttoh' and refervaKioiv^^df-* 
terwtitteii, FVti pofrER-'iiEiiiitr,' atarf^Vft^^ 

* 9 * 

r I LEGE aind ytrRisDJCTWN of free eAroAt 
within the bounds of the faiid kods, A^h pi^R^ 
ricuLARLr full power to him and his forefaids 
to CHOOSE^ MAZE, nRSATE, and* CdNSTJTtr&E 
bailies and other officers of a baron* OMYt^'^o 
Ihall have power to hold^bare)li*idUraf,ti^4!ilB«c-- 
ercife fuch jurifdiaioh ai by law * i8 ' iidittpeteilt ; 
But ExcJtPTiKTG alitats fibmlihe'baMii^htre*- 
by erefted, the territory after deibribed*^^ 6f the 
borough of C;, erefiked Jnto a free andunde** 
pendent borough of barony^ in «anhe« after^ 
written, and now and in all time coming to4>q 
called the borough oi" C. D., as aftermentiofiedii 
OFER ^H/cH the powers, privileges, and 'jiiftf^ 
didion of free barony granted to the' faid'lW, 
D, and his forefaids, over the other lafiwls and 
fubje^s hereby difponed, fhall noWife MXfpNfi. 
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^m hU Maj^i^yf, jwiA fpccial ^dvicc and con- 
fern forefaid, hatu. jsjtMcr^oy and by thefe pre- 
fcots *«*cr^, the fwd yillage^ pf Ct fo far as 
already built, or ihall hereafter be built upon ^ 
» the. iSiidi ^andf afeoye dfJ^pwed, . within the fpe- 
cial houndp.Rn^.Umiit^ after ck;fQribe4, viz. with- 
in one mWc three furlonga, or 2420 yards on 
each fide of the military road, or King's high- 
way, which at prcfent forms the ftreet of the 
iaid' ,yyifl®?>. and r^na ,nwrly. fouth-wcft and 
narthrcail iromv ^he ^ Upe , which bounds the 
: lands befqre difpon^c^^ belonging to the faid 
;W^ D., from .the Upd^ of ., . bclpngjng, to 

.. ... on thenorth^^eafl;, to the line which 
faotmds the fgi4 l^nds &qm the lapds of , 

htlonp^ to ui I , ^o cofi theifViUx-eaft^ ^nd 

x»lwijdi9g;«b^?«*^!i^ t157t^ 7*^4^. P^ «<^b (ide .of 
Tthe faid fl:reet>o):{ high way, which ia hereby de- 
cki*^ttafbe)jl;he.t^]rito]:y,pf theborpi^gb of ba- 
.tpny ag^rnEientionpd, mktcwd which the rights, 

jurifdi4tioOj^iaQd privileges confeirre^ on the in- 
.Mbitanta'aQd,ipmmnnibty,thefeof, ihall not ex- 
tend iNi^ro OA'/f ^f^piJS jfajB^ and ^nderendent 
I ms^ouQM oS.fiAROi/Tj tp hc called the borpugh 
'iofbarpny of G.D^ now and in all time hcK- 
^ifttif^: WITH all : powers, iiberties, privileges, and 
jurifdi^ions whatfoever pertaining and belong- 
ing, or which oug^t to pertain and belong to 
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any free and uvdepc^deo^ ;|)0}x>ugb of Jbacfmrf 
which may be ere£faB4,Ur;ScQ^Uq4f^'^^ tbe data 
of the a£t of parjiiament ma4e ^..4^ aothiyeaf 
of the reign of his. late M^fty Geoiiee tbc^Se^ 
cond, ENTiTLBif '' Ai^, a^ fqi; ts^Jppg aw»]^ wd 
*' abolifliiQg the herita))lc JMjrifdi4ljl99K io.thae 
** part of Great BTitaiQ called Scotlacidi''nStd.f 
^/rn PULL pofTMR and mrifilmcjs to tiie(;bup^^ 
gefTes of the faid boi^ough, to fMt %h(&t own' 
magiftrates and QOun(€lloT^j^i^,tbiii&^^^^^ 
fuch jurifdii^iqn as Jpylaw.l^i^rpiQpetfqt jtOefiidti 
magiftrates^ ,a|id fof ^edu^i^i^^ regular admi^i 
niflration of fuch common gpod aa,iQa|r(pertadtaL 
and belong to the faid compaunity in: aU tioie 
coming. jiND, for t^c ,b??<tar wgslatlfig. t^C; 
adminiftratipa.and ^pQ^q^,,9f,.th^/^ bc»©^ghri 

of barony, /r i$ hereby, ff^,i,4iys^blte'l<fcft' 
MAGISTRACY ihaU CONSIST .t£ opetb^lt^y 'Wbo^. 

* 

ihall have the leg^ and ufual jipiiii^^^fh;tgr^4a;i 
the adminiflration of any common gp€)^^idli( 
ihall belong to.th^ borough, ib^][ \)e ^cQniQAitK^j; 
to fix counfellors jointly with 4be (kidil^AUi^aQy 
three of them, with the.fai4,t^41i^»iA> hdiaifflujpip^'.. 
rum, jviTH full poifmr to the faid: bailie ^ and i\ 
counfellors, and thc^r quorum^ttochopie i\^fftk^{\ 
and to make fuch byelaws and {regulaUQAS^iA\^ra- 
confident with the public law: q£ th^ ^^ypf^^nd.^.. 
as may be conducive to the eflablifhment and 
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pfefei^atxon '<tf gt)bd bi'derj'and to tKe advance- 
Merit and pr6fperity 'bfthc faid borough: "That 
all thci inhabitants ^fiin the teiritory 6f the bo- 
ron^', ^belbtfei defcribed, being of lawful age, 
arid having a ptr]^)^hte^^i^ht by feu, or a leafe 
U^tom hlihtfeiti^^ years to a piece of ground 
witKn'l?li*'^litriits rif the faid boroujgh as above 
. deicribed, and dn which a houfe or houfes (hall 
bcercAed, (hall have the right of burgeffes, 
atod4^is^einStkf^t*4otcatthd deftions, and to. 
bfe:>ekaiedJ«4Pthtt'A^fcetf'6f 'magiftratebr coun- 
feltoto; J«^s^ Ufldfe^'the^fbIlbwltt| j)rbvi{ions, viz. 
'Tivatnot^Hb^ fliilFbe entitled to Vote' at elec- 
ti<Mi6, or X.6 b& chofeh as a bailie, though hay- 
ing' tight' >ai<-aforendd/Wh6 is not a refident 
bWEglifo'j- $ifJfrthe^'£rft eUfti6'ri fh'all'be on the 
fhil(Ta^rditf''ft^€it^<m6iith' o^ September next, 
and Acvefj^'lttturi 'eli!dl!bn fhall be triennial, the 
hourftf.riieetin^'belng'eTeveh forenoon. 4^'d^ 
hib «fi4«tj4gfty» with l^cikl advice and confent 
foretaid^ • Wr^y filll 'pbwer and liberty to the 
faid botbugh "Of batony , irid to the adminiftra- 
tors <rf* the faid community, of keeping and 
jtfOZJ^/JYO one f^EMkir market within the faid 
bgiloia^h, 6n Tucfdiy of each week, as also 
0l^'9i6£i>rN0 rffo £kc Jum/At fairs on any 
pirt wilbiix the territory of the faid borough of 
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barony, the one of iaid fairs to commence on 
the third Tuefday of M^y, and the other to 
commence on the fecond Tuefday of Auguft^ 
yearly, and each of fxud fairs to continue for 
the fpace of four days ; with poitsr to the 
faid magiftrate and counfellors, and . their fuc* 
ceflbrs in office, to colled, levy, and intromit 
with fuch tolls and.duftoms of the faid weekly 
markets and free fairs as can be legally txB&eAf 
jiND TO APPLT the fame for the neceflary ex^ 
pences of maihtainihg peace and good ordor 
during the faid markets and fairs, ok otherwiib 
for the good and benefit of the community ; 
RESERFiNG ALWAT^ to the faid W* D. and hk 
forefaids the right of fuperiority of the ground 
already feued, and the property and fuperiority 
of the ground not yet feued, within tfaef liffikd 
of the faid borough of barony, with full pow^ fo 
grant feus, and to enter and receive vafials, and im 
thefe ends, to grant, fubfcribe, and delink char-- 
ters, feu rights, precepts of clarc conjiat^ and all 
other writings qeceffary, either as original rights 
or in renovation of former inveftitures, notwkh^ 
Handing of the prefent erection, which is !»• 
tended for the eftabliftiment of magiftrates tdte- 
gulate the police^ adminiflradon, and good' g6w 
verament of the inhabitants of the faid borciigh^ 
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an^ of the common good, as hereby granted, 
without prejudice to thef rights and interefts of 
the faid W. D., as his forefaids fo referyed. 
And furthsr^ his Majefty, with fpecial ad- 
vice and confent JForeiaid^ /fills and grants^ 
and for himfelf and his royal fucceilbrs by thefe 
prefents djscerns and ord^^ns^ that a fafme or 
fafines, to be taken now ^ and in all time com- 
ing by the faid W. D.. or his forefaids, at , 

orupoQithe. ground of any other part or por« 
tion of the faid lands, by delivery of earth and 
done of the ground diereof :allenarly, without 
the neceffity of any othar fymbol, are and (hall 
be as valid and efie(5lual fafines of and for the 
whole lands,, barony rents, mills, mill-lands, 
fi(hings» horoUgh of baroay^ and other herl* 
tagea above, difponed, with tbe pertinents, or 
of and fpr.fuch parts and portions thereof for 
wiiiich fafines (hall be fo taken, as if a . fafme 
were taken on each particular part and perti- 
nent thereof by. delivery of the ordinary and 
ufual fymbols j jnd that, notwitliftanding the 
fame may lie difcontiguous or in different ju« 
riididlions, be under difFerent denominations, 
and require more fafmcs and various fymbols, 
HrjTH REGARD to which, and all exceptions, de- 
fers, nullities, and imperfeiflions which might 
be moved or objefted againil the validity, effi- 
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cacy, and legality of fuch fafines, his Majcfty, 
with fpecial advice and oonfent forefaid, has 
DISPENSED f and for himfelf and his royal fuc- 
ceffors by thefc prcfents now and for ever dis- . 

PEKSES^ TO BE HQLDBN and %p HOLD^ thc fftid 

lands, baronies, mills, fifhings, teinds, and o- 
thers. with the pertinents thereof, by tkt ikid 
W. D. and his forefaids, of his Ma;efty and 
his royal fucceflbrs, inuncdiatci lawful fiipenors 
thereof, in felifarm, free blench fee, and heri- 
tage for ever, by all the righieoas meiths there-f. 
of, old an4 divided, as they ^ in length Mid 
breadth, and paying therefor yearly to his Ma- 
jcfty arid his royal fucceffors the fums follow- 
ing, viz. For the faid whole lands atid barony 
of C. the fum of one penny Scots money at thc 
term of Whitfunday yearly, on the ground i£ 
the faid lands, in name of blench farm, if alk- 
ed dnly, and that in name of taxes, ward, re- 
lief> and marri^e duties formerly due out of 
the fame, according to our a(fl of parliament 
made in the 20th year of George the Sewnd, 
for changing the tenure of ward, and convert- 
ing the fame into blench and feu holding, &c., 
AND THAT for all othci burden or fecular. fer- 
vice which can be required or demanded out of 
the forefaid lands, teinds, or others, or any 
part or portion thereof; and, for the faid lands 
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of ' , ,the fum of pounds Scots mo- 

ney, at two terms in the year, Whitfunday and 
Maitinmas,. by equal portions, in name of feu- 
farm, and the heirs of the faid W. D. doubling 
the faid fetifarm duty for the firft year of the 
entry of every heir to the fame, as ufe is in feu- 
farm, and thefe for aU other burden, exadion, 
queftion, demand, or fecular fervice whatever, 
which can anywife be exa<^ed or required for 
or furth of the faid whole lands, baronies, mills, 
mill-lands, teinds, boroughs of barony, fiih- 
ings, and other heritages above difponed, with 
the pertinents, by any perfon or perfons whati 
ever in all time coming. And his Majefty 
ORDAINS the f^dd charter to be executed in am- 
ple form, with all proper and neceflsuy claufes. 
CiFEN at our Court of St. James's, the 1 3th 
day of December 1 79 1 , in the 3 1 ft year of our 
reign. 

By his Majefty's command, 

* Ja. MONTGQMERr. W. PlTT. 

Fl^. Norton. Mornington. 

y. DjLRrMPLE. R. Hopkins. 
Cosmo Gordon. , 

Jr. Cockbvrn. 

♦ Marked on the back of the fgnature^ " Revifed 29th June 
" 1791. 

•* Ar. Cockburn." 

3H 2 



436 Of the Purchefer's Tttk. 

Edinburgh, -^d February \*j^i. Prcfented to 

« 

the Right Honourable the Lord Chief BaroQ, 
and Barons of his Majefty*8 Court of Exchequer 
in Scotland. 

jfjiMBS BaiRD^ tk P. 

ft 

Exchequer^ litb April ijg2. Recorded ia 
the regifter of fignatures. 

James Ba^rd^ 

Fof the Rimembsauter. 

This fignature (which I have given with aH its 
markings after it has become a complete war- 
rant for a charter), is revifed by one of the Ba- 
rons of Exchequer in Scotland, and then tranf- 
mitted to the Lords of the Treafury, and hav- 
ing obtained their fandtion, is figned by them, 
and afterwards fuperfcribed by his Majcfty. It 
is then returned to the Court of Exchequer, 
and refignation being made on a procuratory of 
refignation executed by the vaflal (which has 
nothing in it peculiar), the fignature is fubfcrib- 
ed by the Barons, and becomes a warrant for 
the precept under the^ iignet, which, as well as 
every fubfequent ftep, takes place in common 
form. 

The right thus veiled iri the Crown va0al 
pafles by the ufual forms, and the charter will 
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be renewed to an heir or to a purchafer, in the 
fame way with the title of any other eftate 
holden pf the Crown, while the bafe rights in 
favour of the vafTals in the borough of barony 
have nothing peculiar to them, pothing in their 
conftitution or tranfmiflion which can diftin* 
guifli them from other feu rights, and the fa- 
fines proceeding on them enter the common re- 

4 

gifter of fafines, that is, either the general re« 
gifter or p^ticular regifter for the di{lri£k. 



Thus have I completed the examples I mean 
to give of the difpofition to a purchafen 



END or THE FIRST VOLUME, 



* *. 



« > 



. • • . « 



t: 






To be bad at Mr. Guthrie^ s^ No. 25, South Bridge 

Street^ 

Publiflied bj the fiune Author, 

I . Cases Decided in the Court of Session^ from November 
1790 to July 17923 I vol. 8¥0| frtce in boards X7s. 6d. 

This Colledion of Cafes gives not only a very full ac-* 
count of the Arguments of the Lawyers, but what is 
of infinitely more importancei it gives the Opinions of 
the Judges \ and the cafes referred to in the pleadings 
and opinions are fubjoined to the cafe ( fo as to form 
a compkte Colle£^ion of Authorities on the points of 
law that fall under difcuflion \ and the fize of this 
publication renders it peculiarly convenient for agents 
in the country. * 

%. Cases Decided in the Court of Session during Summer 
Stflion i794» written Seflion 1794-51 and Summer Seffion 
i795» CoLLECTXD by appointment of the Socirtt of 
Clbeks to the SlONETi folioi ^rtr^ in boards x;s. 

This CoUedton is principally intended to preferve the 
Opinions of the Judges. 

3. Lectures on the Solemnities ufed in Scotland, in the 
Testing of Deeds, price in boards 4s. 

Thefc Ledures were publiflied in obedience to a requeft 
of the Society of Writers to the Signet, that a fpeci- 
men of the Lectures on Conveyancing (hould be given ; 
and they contain not only a very full view of the Re- 
gulations on the fubje£t of Authenticating Deeds, and 
ot the Forms to ' be obferved, but many Tate Cafes are 
explained, and the Opinions of the Judges given on 
very important points of praftice. 
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